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John William Davis, Solicitor-General of the 
United States 


By EDWARD GRANDISON SMITH 


OF THE WEST 


N THE 30th day of August, 1913, 

Congressman John William Davis 
became Solicitor-General of the United 
States. 

The Solicitor-General assists the Attor- 
ney-General in the performance of his 
general duties, and by special provision 
of law, in case of a vacancy in the office 
of the Attorney-General, or of his ab- 
sence or disability, exercises all those 
duties. Under the direction of the 
Attorney-General, he has general charge 
of the business of the Government in 
the Supreme Court of the United States, 
and is assisted in the conduct and argu- 
ment of cases therein by the Assistant 
Attorneys-General. He also, with the 
approval of the Attorney-General, pre- 
pares opinions rendered to the Presi- 
dent and the heads of the executive 
departments, and confers with and 
directs the law officers of the Govern- 
ment throughout the country in the per- 
formance of their duties. When the 
Attorney-General so directs, any cause 
in which the United States is interested, 
in any court of the United States, may 
be conducted and argued by the Solicitor- 
General; and he may be sent by the 
Attorney-General to attend to the inter- 
ests of the United States in any state 
court, or elsewhere. 


VIRGINIA BAR 


While the Attorney-General is a mem- 
ber of the Cabinet, and as the head of 
the Department of Justice is the chief 
law officer of the Government, his duties 
as an executive outnumber those as an 
attorney. Indeed, he need not be a law- 
yer at all. The Solicitor-General is ‘“‘an 
officer learned in the law”’ and his duties 
are chiefly those of a practitioner. 

At the time of his appointment as 
Solicitor-General, Mr. Davis was serv- 
ing his second term in Congress from 
the First District of West Virginia. In 
the House he had distinguished himself 
as a member of the judiciary committee 
and as one of the authors and chief 
advocates of the injunction bill, and as 
one of the House managers of the success- 
ful impeachment of Judge Archbald. 

Upon the retirement of Nathan Goff 
from the United States Circuit Court of 
Appeals, Fourth Circuit, to become 
United States Senator, to which he had 
been elected without being a candidate, 
the bench and bar of West Virginia was 
so unanimous for Mr. Davis to succeed 
Judge Goff that the commendation of him 
to Attorney-General McReynolds and 
President Wilson greatly impressed them, 
and while he was not appointed to that 
office, but a few months elapsed until 
he was made first trial lawyer to the 
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nation. He comes of a strong family, 
distinguished in morals and in law. 
They are blue-stocking Presbyterians 
and of rigid integrity. His father, John 
J. Davis, has been a leader of the West 
Virginia bar since the ’60’s, twice mem- 
ber of Congress, and ever a most elo- 
quent and formidable champion for the 
common people. His uncle, Judge Rezin 
C. Davis, held like rank at the Kentucky 
bar up to the time of his death in 1910. 
Judge Davis left two sons who are promi- 
nent members of the Louisville bar. 

The Solicitor-General is a graduate of 
Washington and Lee University, class 
1892 — occupied a chair in the law 
department of that institution 95-6 — 
was a member of the Legislature of West 
Virginia, session 1899, chairman of the 
judiciary committee and floor leader of 
the House; was President of the West 
Virginia Bar Association in 1906, and 
chose as subject for his annual address 
“The Growth of the Commerce Clause of 
the Constitution.” 

Aside from public position, he has 
had a very thorough and diversified 
practical experience at the best bars of 
the state, covering a range of almost 
every phase of litigation arising in West 
Virginia. He has represented all classes 
of clients from the poorest to the richest, 
sometimes appearing for striking laborers 
and at other times appearing for cor- 
porate interests, now winning a ver- 
dict for personal injuries against a 
railroad, and now defending a railroad 
in a similar suit, now appearing for one 
oil company, and now winning immense 
values for his client from another oil 
company — sometimes appearing in cele- 
brated criminal causes, but more often 
for private individuals in litigation 
touching property interests. 

His ideals for his profession are fairly 
mirrored in the two eloquent excerpts 
quoted below, the first taken from his 
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speech nominating the writer for Judge 
of the Supreme Court of Appeals of 
West Virginia, and the other taken from 
his speech in the Senate of the United 
States upon the Archbald impeachment. 


There is no more solemn function which any 
set of men can ever be called upon to perform 
than that of selecting those who are to interpret 
and administer the laws of our country. There 
is no position in the country more sacred and 
important than that of a judge, and none the 
candidates for which should be scrutinized with 
more exacting care. He who would fill a posi- 
tion on the bench of the Supreme Court of 
Appeals of this state must be of a high order 
of intellect and intelligence; he must possess a 
broad and comprehensive knowledge of the 
law, and a physique which will enable him to 
sustain the exhausting labors of that position; 
and above all he must possess an incorruptible 
purity of heart before he can be deemed fit to 
minister upon that high altar. 

x * * * * 

So far as I know, it has been regarded from 
time immemorial as a gross indecency on the 
part of any court to solicit or accept suggestions, 
discussion, or argument from one party to a liti- 
gation in the absence or without the knowledge 
of the other. Every code of judicial ethics ever 
written has forbidden it, and if it did not, the 
common conscience of mankind would protest 
against it. No subtler poison can corrupt the 
streams of justice than that of private access to 
the judge. 

Mr. President, all that was good in the feudal 
nobility was summed up in the two words of 
their deathless motto, moblesse oblige. They 
recognized that rank and station have their 
duties and obligations no less than their privi- 
leges. If this be true of those whose elevation 
springs from the mere accident of birth, how . 
much more so of those whose title to office 
depends upon the esteem of their fellow-citizens? 
How dare they for one moment forget that 
with them always and everywhere noblesse 
oblige? No man can justly be considered fit for 
public office of whatever rank or kind who does 
not realize the double duty resting upon him, — 
first, to administer his trust with unflinching 
honesty, and, second, and hardly less important, 
to so conduct himself that public confidence in 
his honesty shall remain unshaken. This confi- 
dence of the people in the integrity of their 
officers is the foundation stone, the prop, the 
support of all free government; without it con- 
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stitutions and statutes are empty forms, execu- 
tives, legislators, and judges the creatures of an 
ephemeral day. In forms of government only 
that which is best administered, in fact and in 
appearance as well, is best. A public man, it is 
true, may be as chaste as ice and as pure as snow 
and not escape suspicion. Try as he may, he 
cannot always avoid the ready tongue of slander; 
but what he can do, and must do is to avoid 
putting himself in any position to which sus- 
picion can rightfully or reasonably or naturally 
attach. More cannot be expected of him, but 
nothing less should be permitted. 

If it be possible to discriminate in such 
matters, does it not seem that these obligations 
rest with peculiar force upon the Judge? His life 
is to be spent as a peacemaker in adjusting the 
quarrels and difficulties of his fellows and in 
vindicating the right of society to peace and order. 
The appointing power or the electorate, as the 
case may be, his solemn oath, the state, society 
itself, all stand sponsor for his absolute honesty 
and strict impartiality. To preserve these vir- 
tues, therefore, both in essence and in seeming, 
should be his first and most especial care. He 
must realize that he has entered upon a career 
monastic in its requirements, not only of labor, 
but of abstinence and self-denial as well. Many 
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things which he may have been accustomed to 
do, many things which in other men may be per- 
mitted, or approved, or, if not approved, for- 
given, are cut off for him from the moment 
when he dons his official robe, and many avenues 
of life are closed to him forever. The pursuit of 
fortune, the chase for wealth he must put behind 
him; and though he need not strip himself of 
all his worldly goods, nor cease to give a decent 
degree of care and thought to the preservation 
of such property as he may own, he must recog- 
nize that his period of accumulation, his active 
participation in commercial pursuits is over for 
the time. He has undertaken to content him- 
self for this loss with the honors and emoluments 
springing from his position and the opportuni- 
ties for service that it brings. His ideal must be 
that expressed by John Randolph, who said, in 
speaking of the great chancellor of Virginia, 
George Wythe, that “he was in the world, yet 
not of the world, but was the mere incarnation 
of justice.” 


Following is a list of Mr. Davis’ 
predecessors in office, stating their terms 
of service and other interesting infor- 
mation : — 


SOLICITORS-GENERAL (Created by Act of June 22, 1870) 


Name Appointed 

Oct. 11, 1870 
Nov. 15, 1872 
May 1, 1885 
July 30, 1886 
May 29, 1889 
Feb. 4, 1890 
Mar. 21, 1892 
Apr. 6, 1893 
Feb. 6, 1895 
July 1, 1897 
Feb. 25, 1903 
Apr. 1, 1909 
Dec. 12, 1910 
July 16, 1912 
July 28, 1913 


Benjamin H. Bristow 
Samuel F. Phillips 
John Goode 

George A. Jenks 
Orlow W. Chapman 
William H. Taft 
Charles H. Aldrich 
Lawrence Maxwell, Jr. 
Holmes Conrad 

John K. Richards 
Henry M. Hoyt! 
Lloyd Wheaton Bowers 
Fredk. W. Lehmann 
Wm. Marshall Bullitt 
John W. Davis? 


Retired Whence President 


Appointed 
15, 1872 
May 3, 1885 
Aug. 5, 1886 
May 29, 1889 
Jan. 19, 1890 
Mar. 20, 1892 
May 28, 1893 
Jan. 30, 1895 
July 8, 1897 
Mar. 16, 1903 
Mar. 31, 1909 
Sept. 9, 1910 
July 15, 1912 
Mar. 11, 1913 ‘ 
—— W. Va. 


Grant 
Grant 
Cleveland 
Cleveland 
Harrison 
Harrison 
Harrison 
Cleveland 
Cleveland 
McKinley 
Roosevelt 
Taft 

Taft 

Taft 
Wilson 


Nov. 


1Mr. Hoyt took the oath of office and entered on duty March 16, 1903. 
2Mr. Davis took the oath of office and entered on duty August 30, 1913. 





One Code for all the United States the Only Remedy 
to Cure American Law of its Confusion 
and Uncertainty 


By PROFESSOR CHARLES P. SHERMAN 


DEPARTMENT OF LAW, YALE UNIVERSITY 


HAT English law country which 

today most needs a codified private 
law which shall be uniform from one 
border to another is the United States 
— and Great Britain is easily next. 

Why should 91,000,000! Americans 
longer endure the miserable confusion 
of 48 different varieties of state “‘com- 
mon law,’’ superimposed by that other 
variety known as “‘federal common law”’ 
—all of which (except in two states) ? 
are but unwritten or customary law 
located in a tangled jungle of multi- 
tudinous statutes, reports of decisions 
and digests of these? The uncertainty 
of our law, its confusion, its startling 
bulkiness, redundancy and prolixity, in- 
creased annually by some 20,000 new 
statutes and thousands of new reported 
cases, make our law today the most 
intolerable in the world and perhaps the 
worst ever known to human history — 
all because its form and lack of uni- 
formity are so objectionably bad. 

A German jurist who should come to 
this country to prosecute legal research 
in American law would be lost almost 
hopelessly in the maze of hundreds and 
thousands of unsystematized decisions 
without any possibility of systematizing 
or standardizing them himself, and could 
not discover one law for all the United 
States. As it is, American lawyers are 
finding it almost impossible to advise 


1Census of 1910: our population will soon be 
100,000,000. 
2Louisiana and California. 


their clients competently — they per- 
force resort too frequently to guessing 
at the law. No wonder our courts are 
clogged, and the justice of American 
law is often excessively delayed and is 
in danger of becoming a by-word to the 
civilized world. 

But there is a way out for our America 
just as there was for Rome, France, 
Germany and all the other non-English 
countries. The logical succession to mul- 
titudinous precedents 1s codification. Rome 
was at one timealmost as sorely harrassed 
as we are; then came the final codifi- 
cation of her law by Justinian. What 
France and Germany did, we can do. 
And we have their modern codes to help 
us, whereas they had to go back across 
the centuries to Justinian’s code for 
help. 

Objections against one and only one 
system of codified prwate law for the 
entire United States.— The arguments 
against the formation and inaugura- 
tion of a Federal code of private law 
uniform throughout the United States 
which shall abrogate the private law of 
48 states are broadly based on two 
grounds: that American law cannot be 
codified, and that a federal codified 
jurisprudence would damage, if not de- 
stroy, the integrity of the several states. 


Objection I — Anglo-American law 1s 
essentially non-codifiable. This objection 
constituted for many years the citadel 
of the opponents of codification in Eng- 
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land and the United States. But this 
position is no longer impregnable, if it 
ever was. In every country, to dis- 
courage codification, the cry has been 
raised: ‘‘Let well enough alone.”’ It has 
been heard in more than one century: 
Rome, Paris, Berlin have listened to it. 
To “let well enough alone” is a fine 
principle of conduct only when nothing 
better is obtainable. 

If uncertainty, diversity and diffuse- 
ness—the ‘“‘hall-marks’” of present 
American and English law — denote a 
jurisprudence needing no improvement, 
then wretched will be the future of 
Anglo-American law. On the contrary, 
it is this long continued lamentable con- 
dition itself of American and English 
law which is responsible for the present 
movement, now well under way, toward 
codification. Lord Macaulay, although 
referring to Anglo-Indian law and the 
then pressing necessity for its codifica- 
tion, very clearly pointed out the path 
of future progress for English and Ameri- 
can law when he said: “Our purpose is 
simply this — uniformity when you can 
have it; diversity when you must have 
it; but in all cases certainty.’’* 

The idea of a codified jurisprudence as 
applicable to English and American law 
did not find a ready reception when 
first broached; it savored perhaps too 
much of inferring that English law could 
be treated for codification purposes like 
any other law. English and American 
insularity became prejudiced against 
codification; it has fiercely assailed codi- 
fication — and the fighting is not yet 
over. But while the opponents of codi- 
fication have been reiterating and ful- 
minating that English law cannot and 
ought not to be codified, an examination 
of recent events and present tendencies 
in English law on both sides of the 


*See Stokes, Anglo-Indian Codes (reverse of title 
page). 
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Atlantic and elsewhere will reveal the 
great fact that codification of English 
law is slowly being accomplished right 
under their very noses. 

Already the movement toward codi- 
fication has begun in England and 
America. Almost at the very outset of 
the nineteenth century revival of Roman 
law study, Sheldon Amos published in 
1873 his ‘‘English Code,” in which he 
laid down the essential principle of Eng- 
lish law codification, namely accurate 
classification — the rock on which the 
hopes of David Dudley Field and the 
movement toward codification started 
by him were wrecked. What a pity 
Field did not try to make a thorough use 
of Livingston’s magnificent work so full 
of accurate classification — the famous 
Louisiana Code! 

The glory of first showing to the 
world that English law can be codified 
belongs to English jurists. Included in 
the acts of the Governor-General of 
British Indiaare the world-famous Anglo- 
Indian codes of criminal and civil law, 
uniform and applicable for all India. 
These constitute irrefutable facts, proof 
positive of the possibility of codifying 
English law. These Indian codes, by 
their very existence, completely upset 
the argument that English law wherever 
found is inherently non-codifiable, and 
point to the inevitable conclusion that, 
if Anglo-Indian law can be successfully 
codified, then Anglo-American, Anglo- 
Canadian and British law are also sus- 
ceptible of codification, given the right 
men to do it — trained jurists familiar 
not only with their native law but also 
with the Roman law and the modern 
codes, and not politicians with a smat- 
tering of legal knowledge. : 

The first Indian code was the cele- 
brated penal code of 1860.4 Now there 


4 Amended in 1861, 1870, 1872, 1873, 1882. 
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is a codified law uniform throughout all 
India on the topics of civil as well as 
criminal law. The most important of 
these later Indian codes are those which 
cover the subjects of successions,> con- 
tracts,® evidence,® prescription,’ nego- 
tiable instruments,’ transfer of property,° 
easements,’ trusts,’ civil procedure,® 
criminal procedure.® So highly are the 
codes of criminal procedure regarded, 
that these have been made applicable 
also to British Zanzibar in Africa.” 

The effect of these Indian codes on 
British law has been enormous. The 
partial codification of the law of Eng- 
land along a few lines of special topics is 
largely due to the success of the Indian 
codes. From England the movement 
toward codification, even by attempt- 
ing it piecemeal, has spread to America. 
In the year 1910 it was announced in 
the House of Lords by the Lord Chan- 
cellor that he and other eminent jurists 
were engaged in an attempt to codify 
the criminal law of England." The Eng- 
lish particular codifications of special 
legal topics by statutory enactment are 
now no longer strange: on the contrary 
this plan has been adopted in the United 
States—the “uniform” negotiable in- 
struments, practice and sales acts bear 
witness to the success of the American 
adoption of this English method.” 


*’ Enacted in 1865. 

*Enacted in 1872. 

7 Enacted in 1877. 

8 Enacted in 1881. 

®* Enacted in 1882. Other important codes are: 
The ‘‘Court Fees Act’’ of 1870, “Oaths Act’’ of 
1873, ‘‘Specific Relief Act’’ of 1877, ‘‘Registration 
Act”’ of 1877, ‘‘Stamp Act of 1879, ‘‘Suits Valua- 
tion Act’’ of 1887, ‘‘Debtors Act’’ of 1888. See 
Preface of Stokes, Amglo-Indian Codes. 

10 See Stokes, Anglo-Indian Codes, 
Contents. 

Law Notes, May 1910, p. 36. 

12It should not be overlooked that the publica- 
tions of vast encyclopedic treatises of law, like 
Lord Halsbury’s ‘‘Laws of England’”’ and the ‘‘Cy- 
clopedia of American and English Law”’ are stepping 
stones to a complete codification of law in both 
countries. 
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Objection 2— A republic cannot codify 
its law; to do this necessitates a monarchy 
or an empire. This is a weak argument, 
and is easily refuted. If it be argued 
that the codes of France and Germany, 
etc., were made possible only by the 
power of a monarchical government, and 
that Napoleon and William II are 
reminiscent in this respect of Justinian, 
there is one irrefutable reply: Has not 
Switzerland, a republic—and a fed- 
erated republic also — successfully codi- 
fied her private law? 

A lesson in experience can also be 
taken from our Spanish American sister 
republics — especially Argentina and 
Chile — which, although republics, have 
excellent codes of law uniform for each 
country. Did not Louisiana codify her 
law most excellently soon after her ad- 
mission to the American union? Finally, 
have not many of our American states 
already codified parts of their own law, 
for example the Negotiable Instruments 
Act? The argument that a republic 
cannot codify its law falls to the ground 
from its own weight. 


Objection 3 — Uniformity of American 
law can be obtained by making state legis- 
lation uniform; there is no necessity for a 
uniform codified federal system of private 
law. This objection recognizes by im- 
plication the value of a codified American 
law, even if it is attempted to do this 
piecemeal: for a code is a promulgated 
collection of laws scientifically arranged," 
and a code may comprise an incomplete 
as well as a complete system of positive 
law. In other words, codes may be par- 
tial as well as complete. The various 
uniform state acts adopted by many 
American states are of the nature of 


18 Napoleon was not Emperor, but First Consul, 
when the Code Civil was completed; but the 
Empire quickly followed. 

14 See Black, Law Dict. (‘‘Code and cases cited). 
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partial codes. If each branch or topic 
of the law shall be reduced to writing, 
eventually all our law will thus achieve 
full codification. Perhaps then the lack 
of coherence ,due to this piecemeal 
process would be remedied by welding 
a true code out of these many parts of a 
code. 

This method of codifying law a part 
at a time originated, as has been shown, 
in British India, whence it spread to 
England and America. It is the easiest 
— but not the best — way to achieve a 
full codification, because the movement 
is along the line of least resistance, and 
deals with the difficulties of only one 
legal topic at a time. 

The prospect of uniformity of state 
laws in the United States looks very 
promising on the surface. Sanctioned 
by the American Bar Association and 
ably executed by the Conference of Com- 
missioners on Uniform state Laws, the 
promotion of uniformity of state legis- 
lation by practically partial codifica- 
tions has been greatly advanced during 
the past twenty years. Forty states 
have already adopted the uniform Nego- 
tiable Instruments law," which was first 
published in 1896 and like many of the 
subsequent Uniform Acts was, as to its 
conception, borrowed from England. 
Twenty-three states now have a uniform 
Warehouse Receipts Act.!® Ten states 
already have a uniform Sales Act.” 
Eight states have a uniform Bills of 
Lading Act.’ Six states have already 
adopted a uniform Foreign Wills Act.'® 
Five states have already adopted a uni- 
form Stock Transfer Act.” Four states 
now have a uniform Family Desertion 


8 23 Green Bag 620 (Dec. 1911). 

16 First published 1906: 23 Green Bag, p. 620-1. 
"First published 1906: 23 Green Bag, 621. 
8 First published 1909, 23 Green Bag, 621. 

19 23 Green Bag, 621. 

*” First published 1909, 23 Green Bag, 621. 
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Act.2!_ There states now have a uniform 
Divorce Act.” ‘And the outlook for 
continued strength of the movement 
for uniformity is exceedingly encourag- 
ing,’ declares a recent President of the 
Conference of Commissioners on Uni- 
form State Laws.% The case for uni- 
formity of American law via state legis- 
lation and codification is apparently 
won — certainly from a superficial point 
of view. 

But what is the meaning of the follow- 
ing observation made in the very next 
sentence of his article by this same 
President of the Conference of Commis- 
sioners on Uniform State Laws — him- 
self a strenuous advocate of uniformity 
via state action only? He says: “The 
business world begins to realize that 
there is only one alternative™ to an agree- 
ment among the states upon matters 
of vital concern to all of them.... 
They must agree among themselves or 
the pressure of sentiment will cause 
amendments to the Federal Constitu- 
tion that will still further minimize the 
importance of the states and jeopard 
the basic principle of local self-govern- 
ment. Business has long since over- 
leaped state lines.’’™ . 

Right here crops out the fatal weak- 
ness of any scheme for making one law 
for the United States via uniform state 
legislation: when once uniform laws or 
partial codifications are thus obtained, 
how long will these stay uniform? The 
answer is, just as long as the legisla- 


2123 Green Bag, 621. 

22 23 Green Bag, p. 621. Moreover the Conference 
of Commissioners has drafted or has under con- 
sideration these additional acts: a Uniform Child 
Labor Act, Uniform Marriage and Marriage 
License Act, Uniform Workmen’s Compensation 
Act, Uniform Act as to Insurance, Uniform Act 
as to the Situs of Property for Taxation. 

% Smith, ‘‘The Outlook for Uniformity of Legis- 
lation,’”” 23 Green Bag, 621. 

% The italics are mine. 

2% Smith, ‘‘The Outlook for Uniformity,’’ 23 Green 
Bag, 621-622. 
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tures of the states refrain from acting 
on the “basic principle of local self- 
government.”” Sooner or later the legis- 
latures will inevitably tinker — each one 
probably in a different way — these uni- 
form acts secured after so much trouble, 
and then will begin again the old familiar 
American condition of diversity of law. 
Already the oldest uniform state law, 
the Negotiable Instruments Act — only 
seventeen years old ** — is attacked be- 
cause it is beginning to cease to be uni- 
form.” Permanent uniformity of Ameri- 
can law is utterly impossible via state 
legislation. This magnificent movement 
toward one law for the United States is 
doomed to a miserable failure unless it 
be switched to the ‘main line’’ of legal 
progress. 

There is only one route to permanent 
uniformity of law in the United States 
—an act of Congress. In no other way 
can one private law for our great re- 
public be secured. When our business 
world, which “has long since over- 
leaped state lines,” realizes that diver- 
sity and uncertainty of law will not 
actually disappear until a federal codi- 
fication be promulgated, verily ‘“‘the 
pressure of sentiment will cause amend- 
ments to the federal Constitution” to 
secure but one system of law instead of 
forty-eight. 

Let all traditional prejudices be dis- 
missed, and let the subject of a federal 
codification of private law be investi- 
gated intelligently: it will soon be seen 
that the importance of the states will 
not be injuriously ‘‘minimized”’ by the 
promulgation of a federal code of 
private law. Such legislation must come 
eventually. When it does come, a great 


26 It was first passed in 1896. 

27 Hening. ‘‘The Uniform Negotiable Instruments 
Law: is it producing uniformity and certainty?” 
59 Penn. Law Review, 471 (1911). See Judge 
Mack’s article, 6 Illinois Law Review, 62. 
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debt of gratitude will be owed by every 
American to those who fathered and 
developed the movement for uniform 
state laws—thus revealing the fact 
that codification of American law was 
not impossible after all. 


Objection 4— A federal codified juris- 
prudence abrogating the private law of the 
states 1s impossible without impairing 
the integrity of the several states. It is 
argued that because the United States 
are an enormous country equal in area 
to practically all Europe, federal uni- 
formity of private law throughout the 
United States would not work well or 
be satisfactory; that uniformity of law 
through federal legislation or control 
would be an experiment, the dangers of 
which are unknown. 

This easy-going belief is entirely 
superficial, and is quickly refutable. 
Ignoring our uniform rules of naturali- 
zation, do not the United States already 
possess federal uniformity of law as 
to bankruptcy and admiralty? Have 
these worked so badly that these 
ought to be made matters to be regu- 
lated by 48 different state laws? On 
the contrary, the wisdom of the framers 
of the Constitution in making bank- 
ruptcy and admiralty federal matters 
grows more apparent, and is more 
highly prized than ever. Furthermore, 
we often feel that many of our present 
evils might have been avoided had 
more matters — such as marriage and 
divorce — been entrusted to federal 
regulation, thus securing uniformity 
of law thereon. Uniformity of law 
through federal legislation has never 
worked ill to the people of the United 
States. 

If we turn to history, we find that 
the size of a country does not derogate 
from the value of uniformity of law. 
The vast Roman Empire found uni- 
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formity of law highly satisfactory. The 
vast extent of the influence of the 
Napoleonic codification in both Europe 
and the twin Americas shows the value 
of a simple codified legal system is not 
canceled proportionately by increasing 
the size of a state. Finally, it is indis- 
putable that the elements of law in the 
vast English law countries have re- 
mained the same without suffering de- 
triment from the enormous spread of 
English law by colonization. 

Not well founded is the conviction 
that a federal codification of our law 
made uniform throughout the United 
States is not only impossible, but, even 
if it were possible, it would also irrep- 
arably damage or destroy the states 
themselves. The facts of history point 
to this very solution as quite possible 
and not injurious to the integrity of the 
states of a federal union. The best 
answer to the assertion that any proposi- 
tion for a uniform federal codification 
of American law would be like a leap 
into the dark is to look at a federal 
Germany and Switzerland. Both were 
able to rise «-'t of the quagmire of in- 
tensely active state pride, jealousy and 
historical traditions, and to enact one 
codified private law for over twenty 
Swiss and German states without in 
any way destroying these states them- 
selves. Is the Constitution of the 
United States the sole supreme wis- 
dom of statesmanship? The framers of 
the Constitution never held this view 
as to their work; they provided for 
amending it whenever necessary.” 

It is quite possible to pass an amend- 
ment to the Constitution giving Con- 
gress power to enact a federal codifica- 
tion for the entire United States which 
shall abrogate the private law of the 


** And seventeen amendments have already been 
adopted. 
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several states. It may also be expressly 
stipulated in the amendment that the 
public law of the states shall be left 
untouched: such a reservation of power 
was left to the German states when the 
German Civil Code was promulgated. 
The public law of the several American 
states need not be disturbed; but their 
private law should be replaced by federal 
codes of civil and commercial law *— 
thus resulting in one and only one 
uniform and codified private law through- 
out the entire United States. Such a 
single codification of American law 
would be of a permanent nature. At 
any rate, future changes in law would 
operate uniformly throughout the whole 
United States. But this is centralization! 
greater nationalization! Very well — 
it is better to hang together by the 
adhesive force of one uniform system 
of private law than to be pulled asunder 
by the disintegrating forces of 48 dif- 
ferent systems. 

But it may be urged, assuming the 
existence of a uniform federal codi- 
fication, would not diversity of inter- 
pretation soon arise, and how can this 
be avoided as long as we retain adher- 
ence to precedent — that salient fea- 
ture of the common law of England? 
This is the answer: the force of stare 
decisis no longer has today in Anglo- 
American law the binding power it once 
had — it is useful but no longer con- 
trols; why not then abrogate it en- 
tirely, as Germany, France and other 
countries have done? When there is a 
written code of law, the force of prece- 
dents is no longer binding; the code 
itself is its own interpreter. 

The argument against one codified 
law for all the United States made ander 


27 Perhaps also federal codes of criminal law, 
civil and criminal procedure, may some day be 
deemed advisable. 














466 


federal auspices gains no additional 
strength because the task would be very 
difficult to accomplish. But it should 
not be forgotten that the conquest of the 
obstacles to the codification of American 
law can be greatly expedited for us 
with the aid of the many codifications 
already made by other modern nations, 
— an inestimable privilege not so abun- 
dantly enjoyed by them when they 
codified their law. Justinian first showed 
to the modern world how to remove the 
stones of practical difficulties so as to 
smooth the way to a uniform, codified 
private law. If the Napoleonic codi- 
fication was made easier of accomplish- 
ment by the example of the Justinianean, 
and the German and the Swiss, a cen- 
tury later, were made easier of accomp- 
lishment by the previous examples of 
the Justinianean and the Napoleonic, 
how very much easier is our task than 
theirs, when there are before us so many 
examples of successful codifications of 
private law? Is our problem more diffi- 
cult or even as difficult as the problem 
of codification was in other countries, 
especially in France or Germany? 

France can give us hope and courage 
for a Herculean cleaning of our Augean 
legal stables. Prior to the Napoleonic 
codification, France had 300 different 
varieties of law more or less alike: but 
French lawyers finally succeeded in 
accomplishing the task of obtaining one 
codified law for all France — the first 
genuine grand codification since Jus- 
tinian’s age then nearly thirteen cen- 
turies in the past, and of enormous 
blessing in the nineteenth century to all 
mankind. 

Germany, to obtain one codified law, 
had a very difficult problem to solve. 
Early in the nineteenth century there 
were some 1800 different states in Ger- 
many, which left as a legacy to the 
modern German Empire numerous con- 
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flicting systems of law; but not even 
this mischievous legal heritage from the 
past was allowed to stop the formation 
of one German law in codified shape — 
the magnificent code of 1900. It is 
absurd to believe that Americans are 
mentally inferior to Romans, French- 
men or Germans. 


Objection 5—The effect of one fed- 
eral code for the entire United States 
would cause American law to become 
atrophied. It is also claimed that to put 
our law into permanent shape in the 
form of a federal codification would 
cause it to become atrophied. How 
could it grow if codified? The answer 
is so easy: amend or revise the code 
whenever necessary, as for instance just 
as France has frequently done since 
1804. Instead of causing a stoppage of 
growth, on the contrary a code really 
facilitates growth in law: for a code in 
course of time reveals its own deficien- 
cies, and the law being made certain 
by the code, is easily alterable because 
of this discernible certainty — there is 
no danger of “leaping into the dark” 
when revising a code. 

This whole argument of the atrophy- 
ing influence of an American federal 
codification is quickly seen, when 
analyzed, to rest on a very unscientific 
basis. Furthermore, it demeans the dig- 
nity of the legal profession. Jf the 
enactment of a uniform federal codifi- 
cation of American law will have the 
bad consequence of introducing the 
“deadening”’ influence of a standardized 
law, then such an evil ought now to be 
true of the effect of our uniform state 
acts; but to claim that these are exert- 
ing a ‘‘deadening’”’ influence is obviously 
nonsensical. At once the reactionary 
spirit of the argument is revealed: it 
would persuade us to turn back the 
hands of the clock of legal progress; 
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why not let, for instance, the Texan 
keep and enjoy his kind of law, the Cali- 
fornian his variety, and the Pennsyl- 
vanian his?—let them all grow and 
flourish ad libitum; standard legal ideas 
and principles are to be regarded as 
destructive of local state peculiarities 
of law! And so this argument totally 
ignores the fundamental principle of 
juridical evolution, that the fittest law 
should survive; on the contrary, it 
seems to lay emphasis on keeping alive 
outworn and obsolescent law. 

All this is but another and sentimental 
way of injuriously emphasizing “state 
rights.” Every citizen today has to 
suffer an enormous legal risk in business 
because of the increasing uncertainty 
of knowing just what the law is through- 
out these United States — a situation 
largely due to the present perpetuation 
of traditional state doctrines of law with- 
out regard to the law of any other 
state. Perpetuating the local dissimi- 
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larities of state law is a good thing for 
but one class of persons — namely petti- 
fogging lawyers, who naturally will do 
their best to hold back as long as pos- 
sible the chariot of legal progress. Must 
all the vast multitude of interstate busi- 
ness transactions in this country be 
jeopardized, in order that Rhode Island 
or Delaware, for instance, be kept dis- 
similar in order to benefit the lawyers of 
these states? 

The present malady of American law 
is its lack of uniformity. Sooner or later 
our bulky, prolix, largely case law, which 
is increasing proportionally in uncer- 
tainty as it increases in bulk and in its 
visible form annually deluges law libra- 
ries, which alone may store its host of new 
reports, must give way to a scientific 
codification of small volume, wherein the 
law is clearly and definitely set forth, 
easily found, and which shall be the 
sole private law of the land from the 
Atlantic to the Pacific Ocean! 





The Shortcomings of the Case Method 


RITICISMS of the case method 
of teaching law which go into de- 
tails are infrequent. The impressions 
of a foreign observer who took the 
trouble to study the system at first hand 
are therefore the more valuable.! 
Professor W. Harrison Moore of the 
University of Melbourne visited the 
United States in 1911 for the purpose of 
acquainting himself with the workings 
of the case system. His four weeks in 
this country were divided equally be- 
tween the Harvard and Columbia Law 
Schools. He attended classes, sitting 


1“*Legal Education in the United States.’ By 
Professor W. Harrison Moore. 13 Journal of Com- 
parative Legislation N. S., pt. 2, no. 28, p. 207 
(July, 1913). 


side by side with the students, and also 
had opportunities to discuss matters 
with the members of the staffs of both 
institutions. 

Professor Moore readily acknowledges 
the merits of the case method of instruc- 
tion. Before citing his opinions, his 
description of the methods used at Har- 
vard and Columbia will be of interest, 
the more so because he attended classes 
of nearly every teacher of the two 
staffs and his summing-up must there- 
fore give a fairly accurate picture of the 
methods in vogue. 

In theory, he says, neither text-book 
nor formal lecturing enters into the 
course. ‘The students are required to 
read ahead of the class work, and the 
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fifty minutes class may range over 
twenty pages or more of the case-book. 
The professor, on taking his seat, calls 
on some member of the class by name 
to give an account of a case, and care is 
taken by the instructor that the state- 
ment shall be of such a kind, and in such 
a form, as shall in the clearest manner 
exhibit its ratio decidendi. This, in itself, 
is admirable practice. The statement 
is followed by close examination of any 
questions left undecided or suggested 
by dicta, by comparison with other cases, 
and often by criticism; these last fea- 
tures are facilitated, of course, by the 
frequent divergence of state jurisdic- 
tions. The professor does not hesitate 
to press the students hard and it was 
very interesting to notice the different 
manners of both professors and students 
at this stage. Some men, whom I 
thought to be rather severe, were, I was 
told, among the most successful teachers; 
certainly students responded con amore 
in some instances. Sometimes the pro- 
fessor will heckle a single student for 
ten minutes or more before he passes 
on to some one else.”’ 

‘Professor Moore speaks of the classes 
he saw as very large; he remembers 
none with less than a hundred members 
or so. In these classes “‘only a very 
small proportion can actively take part 
in the discussion during the allotted 
fifty minutes. Moreover, I found that 
the same students appeared prominent 
in several different classes, and I learned 
that in practice there was a tendency 
for the discussion to fall into the hands 
of the professor and a comparatively 
small number of members of the class.”’ 

A system of this sort obviously has its 
merits: ‘‘The student studies his law 
from the outset as he will have to study 
it for purposes of argument in court. 
He acquires familiarity with legal 
method, and with the process of legal 
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development; he gains great facility 
in the use of his materials; he gains 
confidence, a critical habit of mind, and 
independence of thought; and _ his 
studies are carried on in the stimulating 
way of contest with his fellows and his 
instructor.’”’ As to the objection that 
the value of the system is impaired by 
the relatively small number who took 
part in the discussion, ‘‘one was told 
that, at any rate, the men who took part 
in the discussion got the benefit of it, 
and that those who did not had the 
advantage of hearing it, and were cer- 
tainly no worse off than if they had had 
the law expounded by a lecturer with- 
out discussion. Certainly the demeanor 
of a large class indicated close atten- 
tion — there was no appearance of list- 
lessness or boredom in the audience.” 
Against these merits, must, however, 
be set certain disadvantages. ‘The dis- 
cussion must often leave a large number 
of members of the class in a good deal 
of doubt as to what really is settled in 
the law. I have already remarked on 
the tendency of the discussion to fall 
into the hands of the abler men in the 
class; and a very little experience and 
reflection shows that this must be so. 
Discussion which would demonstrate 
everything to the duller intelligence 
would be hardly tolerated by the keener 
intellects, and would require an immense 
amount of time. In many respects the 
system recalls tutorial tuition, with the 
relation between an Oxford tutor and 
his best men, and just in so far as it 
does this it makes one doubtful of its 
aptitude, or at any rate sufficiency, for 
class work, except amongst selected men. 
The discussion soon reaches difficult and 
doubtful problems; and when the sub- 
ject was one with which I was not 
familiar I several times left the room 
without a clear notion of what was 
settled law in the matter. Of cqurse, 
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the diligent preparation of his cases by 
the student ought to obviate some of 
this danger; but it does not, I am con- 
vinced, avoid it altogether.” 

This criticism is in substance that 
teaching by oral discussion does not 
work advantageously in large classes, 
but calls for a small body of selected 
students, similar to the seminars in 
graduate departments of our universi- 
ties. The remedy Professor Moore him- 
self suggests, and one does not have 
to look far for it, for it is hardly external 
to the case system. ‘In some cases 
instructors recognize the position by a 
short expository address, either at the 
beginning or at the close of the class, of 
which the students take diligent notes. 
It seems to me likely that this practice 
will grow, and that the result will be a 
system which combines the case method 
with expository lectures.” 

Professor Moore points out that the 
efficiency of the case system, in the 
opinion of its advocates, rests on cer- 
tain assumptions. These are: (1) a 
certain maturity on the part of students, 
as when they are required to be A. B. 
degree holders; (2) a sufficiently large 
staff to handle a law course broken up 
into numerous special topics; and (3) a 
course allowing a sufficient amplitude 
of time both to the student and to the 
instructor. 

He questions whether the case method 
of instruction is well-balanced; whether 
it does not throw its weight too greatly 
on one side. ‘It seems to me that, in 
the familiar academic contest of Method 
in Teaching and ‘Learning to Learn’ v. 
Imparting Knowledge, the first is rather 
over-emphasized in the case system, 
and I was very much disposed to agree 
with suggestions that the advantages 
which the case method admittedly has 
could be sufficiently secured by its ex- 
clusive adoption in one or two subjects 
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—one, at least, should be in the first 
year — and that the rest of the course 
might be pursued with a more liberal 
use of the text-book and the expository 
lecture.” 

A more serious criticism, however, is 
that which gathers momentum from 
such declarations as that of the Colum- 
bia Law School teacher who was emphatic 
in assuring Professor Moore that the 
case system tends to accentuate the evil 
of a political bias which carries the 
student far from the current views of the 
day, unless such a tendency is corrected. 
“The correction that was attempted at 
Columbia was to link as closely as pos- 
sible the study of the law with political 
science, and particularly to encourage 
the pursuit of economic and sociological 
studies by those who are intending to 
practise or to teach law.” 

The Australian critic’s views on this 
phase of the subject are interesting and 
timely. ‘‘We know on good author- 
ity,” he says, “that debate makes a 
ready man, and that the legal method 
of detail makes men cut deep. But 
we know also that it has not the tendency 
in the same degree to make them take 
broad views. Now, it seems to me 
that a system of education resting exclu- 
sively upon the study of cases tends to 
exaggerate the logical side of the law, 
to consider it too exclusively on its 
formal side, to over-emphasize the con- 
sistency and harmony of the law. These 
are dangers to which the lawyer is prone, 
and which, time and again, have mani- 
fested themselves in history. As pro- 
fessional thought is one of the principal 
factors in legal development, this stamps 
itself upon the law, with the result that 
the law may become less and less an 
instrument for accomplishing present 
social ends, and more and more an insti- 
tution to the needs of which social ends 
themselves must be adapted. . . . Law 
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and politics, indeed, are not one, nor are 
bench and bar legislators. Nevertheless, 
opinions as to the end and purpose of 
government and of laws are amongst 
the sources of our law, which in one form 
or another find common expression in 
judicial decisions. In America the wide 


range of constitutional law brings these 
opinions before the student with great 
frequency; and he thus acquires, in his 


The Green Bag 


legal education, a political bias which 
carries him very far from the current 
views of the day. Judgments which are 
frankly based on political doctrines 
which were orthodox in the eighteenth 
century, but are now branded as ‘con- 
servative’ or ‘re-actionary,’ widen the 
breach between profession and_ public; 
they sometimes very seriously impair 
the understanding of legislation.” 
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ADAMS’ SOCIAL REVOLUTIONS 


The Theory of Social Revolutions. By Brooks 
Adams. Macmillan Co., New York. Pp. 240. 
($1.25 net.) 

” HERE can be no doubt,” writes 

Mr. Brooks Adams, ‘‘that modern 
civilization has unprecedented need of 
the administrative or generalizing mind.” 
This need of what may be called the 
synoptic as opposed to the specializing 
mind is as great in science as in the 
practical departments of commerce and 
statesmanship; intellects are needed 
which can co-ordinate the results of 
research in special fields. The theme 
of the book before us, that of social 
revolutions, is one of those complex 
topics which are not to be handled 
satisfactorily by the political scientist, 
the economist, or the psychologist work- 
ing alone at his particular specialty. 
It calls for treatment by a mind capable 
of understanding and correlating the 
fruits of several different sciences. And 
Mr. Adams approaches the task with 
this purpose of making a comprehensive 
survey. 

He writes a book dealing largely 
in generalization, but the matter of 
which consists to a great extent of his- 
torical illustrations. In a book of not 


of Books 


much more than two hundred uncrowded 
pages, making copious use of historical 
discussion, it is difficult to make great 
headway in elucidating the complicated 
principles that govern social catalysms. 
In a vivid retracing of the record of the 
French Revolution, for example, it is 
impossible, without taking much more 
space than a book of this kind permits, 
for the author to make a searching 
analysis of the underlying causes of that 
prodigious movement. It is likewise 
impossible for him to set forth, with 
anything like thoroughness, the data of 
observation from which his generaliza- 
tions aredrawn. This book deals largely 
in generalization, but the reader gets 
rather hazy notions of the meaning of 
principles that are not to be taken for 
granted, but demand fuller exposition 
to make them clear. Mr. Adams’ treat- 
ment is to be commended for its 
attempted breadth of survey, but it 
would have been more persuasive if its 
author could have shown himself pos- 
sessed of a nicer feeling for detail. A 
closer attention to detail would doubt- 
less also have guarded against some errors 
and distortions, and likewise have aided 
the reader to gain clearer impressions 
of the writer’s ideas. 
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The book is a hard one to review, 
because it is difficult for the reviewer to 
comprehend just what the author means 
at all times. Nowhere has the author 
attempted a concise definition of capi- 
talism. Yet in a book the whole argu- 
ment of which turns on the contempo- 
rary influence exerted by capitalism, 
and the dangers confronting it, it is 
essential that the conception be ex- 
pounded clearly. Exception likewise may 
be taken to general propositions like the 
following, enunciated without thorough 
study of economic or sociological prin- 
ciples: ‘‘In fine, monopolies, or compe- 
tition in trade, appear to be recurrent 
social phases which depend upon the 
ratio which the mass and the fluidity 
of capital, or in other words its energy, 
bears to the area within which competi- 
tion is possible’; “The judge may 


develop a principle, he may admit evi- 


dence of a custom in order to explain 
the intentions of the parties to a suit, 
as Lord Mansfield admitted evidence of 
the customs of merchants, but he should 
not legislate’; ‘‘What we call civiliza- 
tion is, I suspect, only, in proportion to 
its perfection, a more or less thorough 
social centralization, while centraliza- 
tion, very clearly, is an effect of applied 
science.” Phrases like these reveal a 
lack of power to state abstract concep- 
tions clearly, and a tendency to inexacti- 
tude of thought as well as of utterance. 
If the judiciary has been influenced 
by capitalism to the extent Mr. Adams 
assumes, the point is of too great im- 
portance to be passed over without an 
attempt to portray the relation between 
the bench and the so-called capitalistic 
class, and without a survey of the judi- 
cial decisions which are supposed to 
betray this unfortunate partisan bias. 
The incredulous may accept the con- 
clusion without examining the premises, 
but we are not incredulous enough to 
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follow, with sympathy or comprehen- 
sion, Mr. Adams’ plea that the judi- 
ciary needs to be withdrawn from 
politics, i.e., that political questions are 
never for the courts, but always for the 
legislatures. That the courts may have 
been compelled to decide some partisan 
controversies does not indicate that their 
functions are ordinarily more political 
than judicial. And if there is, indeed, 
the need of withdrawing the judges from 
politics, how can short elective terms, 
and the recall of judicial decisions, com- 
bined with a disability to hold statutes 
unconstitutional, fail to force judges 
further into politics, instead of taking 
them away from it? 

The author has in his concluding 
pages much to say about the lawyers 
being, like the universities, under the 
control of the capitalist class. But if, 
as it seems to us, we live in an era of 
capitalism, and this era is likely to 
endure for many centuries longer, purged 
perhaps of some of its. abuses, the 
modern labor union may be considered 
a part of the capitalist régime. In that 
case to call a man a capitalist cannot 
be to accuse him of partisanship. If 
capitalism be taken in a narrower sense, 
are we to consider that there is any 
such battle now raging between capi- 
tal and labor in this country as the 
doctrinaire socialist has in mind when, 
preaching the gospel of Marx or Loria, 
he sets the economic system of modern 
society at defiance? And is it not pos- 
sible that Mr. Adams takes surface phe- 
nomena rather too seriously, that he has 
lost sight, in a word, of the distinction 
between revolutions and oscillations? 
Political parties are composed of such 
mixed elements that it overtaxes credul- 
ity to explain the national Republican 
convention of 1912, with the lesson of the 
French Revolution in mind, as exempli- 
fying ‘‘the inability of a declining favored 
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class to appreciate an approaching 
change of environment which must alter 
its social status.”’ 


DR. CLEVELAND’S ORGANIZED 
DEMOCRACY 
Organized Democracy: An Introduction to the 
Study of American Politics. By Frederick A. Cleve- 
land, Ph.D., LL.D. American Citizen Series, edited 
by Albert Bushnell Hart, LL.D. Longmans, Green 
& Co., New York and London. Pp. xxxvi, 465 + 
14 (index). ($2.50 met.) 
R. CLEVELAND evidently felt 
that the word ‘“‘democracy”’ ought 
to be part of the title of his book. His 
earlier treatment of a portion of the 
same subject was entitled, ‘“The Growth 
of Democracy in the United States.” 
From this small circumstance, how- 
ever slight its importance may seem, 
one nevertheless gets a correct premoni- 
tion of the tenor of the book. Our 
first impression was that the title‘‘Organ- 
ized Democracy”’ rather detracted from 
the dignity of so thorough and scholarly 
an exposition of the American constitu- 
tional system. The writer showed him- 
self so diligent in wide reading, historical 
‘research, and searching analysis, that it 
seemed as if a book of such largeness 
and solidity would better have borne 
some such title as ‘““The Principles of 
the American State, in their Historical 
Development and Present-Day Appli- 
cation.” In comparison with such a 
title, ‘Organized Democracy’’ would 
seem to make a needless concession to 
the popular taste for the short, loose 
phrase. However, in spite of the fact 
that the author has performed his task 
in a scholarly spirit, with that recogni- 
tion of the complexity of the American 
state which many latter-day writers 
labor to cover up, he is plainly actuated 
by a desire to provide something apart 
from a dispassionate work of political 
science. It is not as a critic but as a 
protagonist of American democracy that 
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he writes. Mark also the more liberal 
connotation that ‘Organized Democ. 
racy” has, in comparison with “Limited 
Democracy” or ‘‘Self-Restrained Democ. 
racy.’’ Moreover, it is the noun rather 
than the adjective that has the stronger 
significance; it is of “Organized Democ- 
racy” rather than of ‘“The Organization 
of Democracy” that the book treats, 
We look in vain for such expressions as 
that indulged in by a recent writer in 
one of the economic journals, who spoke 
of ‘‘that half-truth, the notion that all 
men are created free and equal.’’ For 
Dr. Cleveland this is evidently much 
more than a “half-truth.”” We have 
here a book which puts its unquestion- 
ing faith in the soundness of the general 
will. The compositeness of the general 
will is recognized, but not in all its 
implications of strife between lower and 
higher wills. Nor is there any question- 
ing of the notion that the majority 
must always be in the right. 

A treatise undertaken in this fashion 
has its defects and limitations. Dr. 
Cleveland’s idea that he has solved the 
problem of the turmoil in our public 
affairs, by proposing the remedy of 
co-operation for the common welfare, 
is not a fertile conception, for it ignores 
the difficulty of finding out what is for 
the highest good of humanity. His 
view that women possess higher qualifi- 
cations for the duties of citizenship than 
men is based upon a very incomplete 
sociological survey. His remarks about 
the recall of judges show a less pene- 
trating understanding of the function 
of the judiciary than Mr. Judson’s re- 
cent little book exhibits. 

While the book has some conspicuous 
merits by reason of its comprehensive 
exposition of the details of our system of 
government as they affect the individual 
citizen, it suffers from the lack of a 
keen discrimination of the capacities 
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and limitations of the American people, 
and of a strict impartiality that holds 
impulses to over-confident assertion and 
optimistic speculation in check. It is 
a book that overrates the opportunities 
of American democracy and underrates 
the dangers besetting it. 


MR. JUDSON’S LECTURES ON 
PROBLEMS OF THE JUDICIARY 


The Judiciary and the People. By Frederick N. 
Judson. Yale University Press, New Haven; Ox- 
ford University Press. Pp. 255+ 15 (index). 
$1.35 net.) 


T WOULD be difficult to find a more 
luminous discussion of problems 
involving the courts, within a limited 
compass, than that contained in these 
five admirable lectures delivered by Mr. 
Judson at Yale University. They are 
marked by an exceptional largeness of 
view and by a full knowledge of con- 
temporary needs. They embody the 
ripe suggestions of a well-informed and 
public-spirited lawyer as to the best 
means of improving existing conditions. 
They are readable and scholarly, the 
product of a mind too thoughtful and 
alert to fall into any sin of platitude 
or prejudice. The completeness with 
which a survey of the relation of the 
American judiciary to the people can 
be presented in so few pages is really 
astonishing. 

The multitude of topics touched by 
the author is remarkable. He thought- 
fully expounds the doctrine of the 
separation of powers, not dogmatically, 
but with due regard for recent criti- 
cisms; he goes deeply into the history 
of the judicial authority to set aside 
a statute; he compares the functions 
of the American judiciary with those 
of the judiciary under the English 
Constitution and in Continental sys- 
tems; he offers pregnant matter bearing 
upon the American Bar Association pro- 
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posal to extend the jurisdiction of 
the United States Court to review deci- 
sions of state courts; he temperately 
describes the evil effect on the inde- 
pendence of the judiciary of short elec- 
tive terms, the recall of judicial deci- 
sions, and the recall of judges; he offers 
a novel and striking explanation of 
various circumstances which render the 
judiciary the weakest, rather than the 
strongest, of governmental powers; he 
points out the inconveniences of too 
many constitutional restrictions on the 
power of state legislatures and the 
burden poorly drawn legislation imposes 
on the courts; apart from the last 
mentioned cause, he shows how the 
work of the courts is increased, and 
they fall into arrears, because of the 
artificiality of rules of evidence and the 
consequences of the doctrine of presump- 
tion of prejudice from error, which is 
characteristic of the American system; he 
urges the need of reform not only in the 
foregoing things, but in the custom of pre- 
paring written opinions for all decisions, 
a custom in many instances prescribed 
by statute; he recognizes the need of 
removing the exemption of the accused 
from self-incrimination; and he urges 
the importance of legal procedure attain- 
ing simplicity in place of that techni- 
cality which is the sign of an undeveloped 
system of law. The foregoing rather 
bare summary suggests the impossibility 
of epitomizing the contents of the book 
in a brief notice. It treats so many 
questions soundly and helpfully that 
every lawyer is sure to profit by read- 
ing it. 


COLLIE’S MALINGERING 


Malingering and Feigned Sickness. By Sir John 
Collie, M.D., J.P., Medical Examiner London 
County Council; Chief Medical Examiner Metro- 
politan Water Board, Consulting Medical Exam- 
iner to the Shipping Federation, etc.; assisted by 
Arthur H. Spicer, M.B., B.S. Lond., D.P.H. _ Illus- 
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trated. Longmans, Green & Co., New York. Pp. 
321 + 19 (index). $3 met.) 

O one is better qualified to write a 

book on malingering to secure 
benefits of workmen’s compensation 
than Sir John Collie, both because of 
his large medical experience and his 
familiarity with the workings of the 
British laws. 

Speaking at the International Medi- 
cal Congress last August, Sir John, 
who is a member of the Govern- 
ment advisory committee on _ the 
National Insurance Act, expressed the 
opinion that the extent of the evil of 
malingering to obtain benefits under 
that statute was much overrated. The 
vast majority of those who gave the 
appearance of shamming, he said, were 
persons of poor physique whose standard 
of health was at best below normal. 
He thus showed himself free from any 
tendency to exaggerate the dangers for 
which public officials must be on the 
lookout, and while the present work 
“deals with a very dark side of human 
nature,”’ Sir John may be trusted not 
to paint it any darker than it really is. 

The book is a semi-technical treatise 
on the medical aspects of malingering 
which deals comprehensively with the 
whole subject, and should aid greatly 
in helping to distinguish between genuine 
and feigned symptoms of diseases. It 
is the best book in the field and will 
undoubtedly be of use in helping us 
Americans to be on our guard against 
abuses in our own new and compara- 
tively untried systems of sickness in- 
surance. 


BRISCO’S ECONOMICS OF BUSI- 
NESS 


Economics of Business. By Norris A. Brisco, 
Ph.D., F.R.H.S., Fellow of the Royal Economic 
Society, sometime Fellow in Economics in Colum- 
bia University, author of The Economic Policy of 
Robert Walpole, Departmental Editor for Canada 
of Book of Knowledge, Department of Political 
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Science, College of the City of New York. Mac. 
millan Company, New York. Pp. xiv, 383+7 
(index). ($1.50 met.) 
CCORDING to the author, the 
chief difference between the em- 
ployer of the nineteenth century and of 
the twentieth is that the latter treats 
the employee as a man and not as a 
machine. The employee, to do his 
best work, must be led and not driven, 
and the best way to awaken his enthu- 
siasm for his work is a problem for the 
future. 

The foregoing is to be taken as an 
illustration of the tone of Mr. Brisco’s 
book, which is a simple text-book on 
the economics of production in which the 
human factor receives a liberal share of 
attention. Business men will get many 
good ideas from the very helpful treat- 
ment of the numerous problems of mini- 
mizing costs and promoting efficiency. 
The book is also designed for class-room 
use, for which it is well suited by rea- 
son of the writer’s familiarity with what 
leading economists have written on the 
subjects, and the excellent bibliographi- 
cal notes appended to each chapter. 


STREET RAILWAY REPORTS 


Street Railway Reports, Annotated; Reporting 
the Electric Railway and Street Railway Deci- 
sions of the Federal and State Courts in the 
United States. Edited by Austin B. Griffin, of 
the Albany bar, and Arthur F. Curtis, ot the 
Delhi bar. V. 8. Matthew Bender & Co., 
Albany, N. Y. Pp. 866+ 127 (index-digest to 
all eight volumes.) 


HE usefulness of this series of re- 

ports covering a field of consid- 
erable extent is now made more apparent 
by the wide scope of the index-digest, in 
which the contents of the eight bulky 
volumes is made readily accessible. The 
series can now show many practical 
footnote articles on special topics, such 
subjects as Contributory Negligence of 
Passenger Riding upon Running Board, 





Mac. 
+7 


the 


l of 
ats 
Sa 
his 


en, 
the 


an 
o's 
on 
he 


hy 
it- 


1g 
i- 
le 
ot 
e 


— =e ee 





Index to Periodicals 


Duty of Street Railway Company as to 
Lights on Cars, Duty of Motorman as to 
Control of Street Car, and Exemplary 
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Damages for Assault or Ejection of 
Passenger, being among the chief sub- 
jects thus treated in the new volume. 
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Articles on Gopics of Legal Science 
and Related Subjects 


Admission to the Bar. ‘The Lawyer and 
the Legislator.’””’ By Justice Andrew Alexander 
Bruce. 77 Central Law Journal 57 (July 25). 

The result of the controversy in America over 
the right of the legislature to control the admis- 
sion of candidates for the bar ‘‘seems to have 
been a compromise, and to have culminated in 
the rule that although the courts may not 
admit to practice persons or classes of persons 
whom the legislature, in the exercise of its rea- 
sonable discretion and judgment, has decided 
to be incompetent, the legislature, on the other 
hand, has no right or power to prove or com- 
mand that any person possessing certain qualifi- 
cations or possessing none, shall or must be 
admitted to practice in the courts, and much less 
it is authorized to assume the judicial function 
of determining whether or not such persons 
actually possess the necessary qualifications. 
There has, however, as yet, nm no rancor 
evinced over the matter, and no serious dispute 
in relation thereto. The conclusions of the 
courts so far have been silently acquiesced in.” 

Biography. “John Westlake, K.C. (1828, 
Feb. 4-—1913, Apr. 14).” By A. V. Dicey, 
T. E. Holland and Norman Bentwich. 29 Law 
Quarterly Review 260 (July). 

“Westlake succeeded,” says Professor Dicey, 
“because he was, unlike most of the Benthamite 
reformers, a thoroughly trained English lawyer 
who almost instinctively understood the nature 
and the expansiveness of judge-made law, and 
who throughout his life was a practising and 
successful barrister, and thus kept up and in- 
creased his knowledge of English law as it daily 
works and grows. This combination in West- 
lake of an English real property lawyer and of a 
jurist well versed in the speculations of foreign 
professors is then one main source of his deserved 
success in the introduction of new principles into 
the rules of private international law as now 
administered by English tribunals. It is also 
the cause of his one defect as a writer, namely, 
a certain stiffness and obscurity of expression. 
In the edition of 1858 one occasionally finds terms 
which need explanation by some adept in the 
literature of German law.” 

“While thus essentially an international law- 
yer,’ says Professor Holland, “Westlake was 


also a keen politician, political economist, and 
social reformer, actively sympathetic with op- 
pressed nationalities, whether in Finland or in 
the Balkans. His career as a Liberal member 
of Parliament for the Romford Division of 
Essex, 1885-6, was shortened by his characteris- 
tically independent action in voting against 
Home Rule for Ireland. He was, indeed, in all 
things tenax propositi, while conciliatory to oppo- 
nents and the kindest of friends.” 

Mr. Bentwich declares that it would be giving 
a one-sided view of Westlake ‘‘to represent him 
exclusively as the jurist and the publicist. What, 
I think, most struck a student when he came 
to know him was his enthusiasm for every liberal 
cause and the unswerving progressiveness and 
freshness of his mind. In the eagerness of his 
a eee he surpassed the most youthful 
of us. 


“The Great Jurists of the World: XVII, 
Gaius.”” By J. C. Ledlie. ‘XVIII, Andrea 
Alciati and His Predecessors.’’ By Coleman Phil- 
lipson, LL.D. “XIX, Robert-Joseph Pothier 
and French Law.” By J. E. de Montmorency. 
13 Journal of Comparative Legislation N.S. pt. 
2, p. 232 (no. 28, July). 


“The student of Roman law,” says Mr. Ledlie, 
“‘may find that there is a good deal more in the 
Institutes of Gaius than a mere dryasdust anti- 
quarianism. When he comes to the Digest, it 
may happen that, after a hard struggle with a 
passage from Julian or Africanus (‘Africani lex, 
ergo difficilis’) or Papinian, he will greet with no 
small pleasure the sight of the plain five-lettered 
name at the head of the next excerpt, well know- 
ing that, whatever the point to be dealt with, he 
will be sure to find a model of terse and lucid 
exposition.” 

“Lord Chancellor Hardwicke.” By J. A. 
Lovat-Fraser. 38 Law Magazine and Review 447 
(Aug.). 

“His memory has hitherto suffered from the 
want of an adequate history of his career. In 
the case of Hardwicke as in that of other Chan- 
cellors, Lord Campbell has distorted and mis- 
represented the man whom he professed to 
depict. In the work of Mr. Philip Yorke an 
adequate and noble tribute to his memory has 
been provided.”’ 


Contracts. “Freedom of Contract, II.” By 
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R. L. Marshall. 38 Law Magazine and Review 


401 (Aug.). 

Continued from 38 Law Magazine and Review 
278 (25 Green Bag 311). 

“It is important to estimate rightly the true 
position of consideration in contract. Now, as it 
seems to the present writer, consideration is not 
inherently essential to contract: it may be 
incorporated in the contract as part of it, or 
something collateral to it; it may be a term of 
the actual performance of the contract, or a 
condition precedent to it: but in no case can 
any amount of considerations, or cause, or 
motive, or guid pro quo, of themselves constitute 
a contract: in no case can the mere fact of work 
done constitute an obligation to pay for it. 
What does constitute a cdntract is the promise 
of one party and the agreement of both: the 
consideration is rather of the nature of a buttress 
to support the agreement. And this is perfectly 
consistent even with an artificial rule that there 
must be consideration: it is not only consistent 
with, but implied as a matter of course by the 
evidentiary view of consideration, which view 
modern writers and judges have found it neces- 
sary to adopt from time to time.’ 


See Sales. 
Conveyances. ‘‘The Recording System.”” By 
Axel Teisen. 70 Legal Intelligencer (Philadel- 


phia) 538 (Aug. 22). 

“Our recording system has reached that point 
in the evolution where all title papers are re- 
corded in extenso, in separate books, according 
to their nature, with indexes of names divided 
into separate books corresponding to the sepa- 
rate books of record. 

‘‘We have no indexes of the land according to 
separate holdings, and the recording and index- 
ing of transactions and events affecting real 
estate have not been concentrated into one 
office and worked upon one principle, but are 
spread among a number of institutions and 
offices and worked differently in the several 
places. ... 

“It may be necessary to increase the cost of 
recording, or — what would be better — levy a 
tax on all transfers of land according to the price 
paid or the assessed value, the amount of the 
mortgage or lien; during the period of transition 
this may be somewhat of a hardship, but in a 
comparatively short time an index like the one 
proposed will make title insurance superfluous in 
almost all cases, and a more than corresponding 
saving will be made.” 

See Real Property. 


Corporations. ‘Responsibilities of Officers 
and Directors of Private Corporations.” By 
Charles Kerr. 47 American Law Review 561 
(July—Aug.). 

“This is essentially a business age. It is an 
age when the commerce of the world is handled 
through the medium of corporate capital. What 


then would be a clear rule for the measurement 
of the responsibility of the director or officer of 
a corporation, growing out of mistakes of judg- 
ment, must be exceedingly difficult to establish. 





The Green Bag 


And a somewhat hasty examination of the sub. 
ject leaves little doubt that the only safe rule 
lies in the ‘rule of reason’ as it may be applied 
to the circumstances of each case. 


Criminal Law and Procedure. ‘The Re. 
vival of Criminal Jurisprudence.” By Professor 
Maurice Parmelee. Independent, Sept. 18, p. 676. 


“There must be a revival of the study of 
criminal jurisprudence in order that criminal law 
and procedure may be brought up to date and 
harmonized with the new forms of penal treat- 
ment. This study must be based upon the two 
sciences which deal with the causes of crime, 
criminal anthropology and criminal sociology, 
No system of criminal jurisprudence or of penal 
treatment has a sound scientific basis which is 
not based upon the data and inductions of these 
sciences. The penal reforms to which we have 
referred have been too empirical because they 
have lacked this basis. 

“American criminal law has been derived 
from the English common law. This system of 
law was evolved in the course of several centuries 
in a very empirical manner out of the decisions 
of judges. Neither in England nor in America 
has much study been made of the theory of the 
law. This has been a great loss to our criminal 
law, which has not been submitted to the critical 
examination which an attempt to formulate 
theory requires. But now that scientific stand- 
ards are to be applied to the law such a critical 
examination must be made, and_ necessary 
changes must follow in order that the theory 
of the law may harmonize with these stand- 
ards. . 

“Penal ‘responsibility requires a legal criterion 
according to which the responsibility in each 
case can be measured. It must be determined 
to what extent premeditation or intention can 
serve as this criterion, and what else is needed 
to complete it. The fundamental principle of 
modern criminal law, nulla poena sine lege 
criminali, must be interpreted in the light of 
criminological science. A legal doctrine of 
attempted crime in harmony with the facts of 
criminal psychology must be developed. The 
same must be done for plurality of crimes and 
plurality of the agents of crime or complicity. 
A penal code must be devised in which crime 
will no longer be treated as a juridical abstrac- 
tion, but in which the character of the criminal 
will receive due recognition. These are a few 
suggestions as to what needs to be done to give 
our criminal law a broad theoretic basis in har- 
mony with the facts of science. 

“Still more extensive changes need to be 
made in criminal procedure; these changes are 
even more important than those in criminal law 
because of the increased emphasis which is 
being laid upon the character of the criminal in 
the treatment of crime. Procedure must become 
an agency for determining this character as well 
as a more perfect agency than it now is for deter- 
mining whether a crime has been committed 
and who has committed it. To accomplish 
these functions more evidence should be gathered. 
The police, who are usually among the first to 
reach the scene of a crime, could gather more 
evidence than they now do if they were trained 
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to detect it. Expert evidence should be used 
much more freely in deciding technical ques- 
tions.’ 

See Criminology, Indictments, Juries, Profes- 
sional Ethics, Roman Law, Witchcraft. 


Criminal Statistics. ‘‘A Working Program 
for an Adequate System of Collecting Criminal 
Statistics in Illinois.” By Arthur James Todd. 
4 Journal of Criminal Law and Criminology 175 


(July). 

“Professor Robinson wrote me recently that 
from his experience it has been up-hill work to 
compel the county clerks to send in the returns. 
There ought, therefore, he says, to be an easy 
method of enforcing the law concerning the col- 
lection of these statistics. But what this easy 
method is we shall have to determine by experi- 
ment. Personally, I am inclined to trust rather 
to the tact and persuasion of the director of our 
bureau than to any summary penalties for non- 
reporting which we might deem necessary for 
strengthening the law.” 

Criminology. ‘A Prison Psychosis in the 
Making.”” (Report of a case.) By William A. 
White, M.D. 4 Journal of Criminal Law and 
Criminology 237 (July). 

“T would call particular attention to the fact 
that here a pretty complete psychological analysis 
has been able to build up an explanation and 
understanding of the prisoner, not only in her 
present condition, but with reference to the 
crime, and that it has been possible to evaluate 
all of her various statements without recourse to 
anything outside of herself. In other words 
the whole picture has been constructed from 
internal evidence alone, a fact which psychia- 
trists fully appreciate as perfectly possible, but 
which our legal brothers appear never even to 
suspect can be done. Witness the constant and 
repeated questions on cross-examination with 
reference to alleged delusional states; constant 
attempts to prove that delusions correspond to 
facts, with the implied assumption that if they are 
found to so correspond, then they are not delu- 
sions —a wholly inaccurate method of attack upon 
the problem, but one which, of course, can be 
easily understood when we take into considera- 
tion our present methods of legal procedure. 

“It is certainly open to question whether the 
ends of justice can best be served by methods 
which are so accidental as the ability to present 
a scientific view in a convincing and simple 
manner to a lay jury, and to be free from the 
embarrassment of the physician on the witness- 
stand that the expert is very likely to suffer, 
especially if badgered by a persistent cross- 
examination. 

“After a wide experience I am almost con- 
vinced of the practical impossibility of present- 
ing, at least with any degree of satisfaction to 
myself, a scientific position from the witness- 
stand.” 

“Present Day Aims and Methods in Studying 
the Offender.” By William Healy, M.D. 4 
Journal of Criminal Law and Criminology 204 


(July). 


“In general the study of mental quantities 
and qualities may be spoken of as a differential 
psychology. In this investigation of roots of 
criminalism one is looking for those mental 
states which act as driving forces of conduct. 
We must include estimation of mental defects, 
aberrations, obsessions, instabilities, impulsions, 
irritations, repressions, worries, conflicts, imag- 
eries, grudges and suggestibility. We are bound 
to become involved in a study of what John 
Stuart Mill and several German authors call 
characterology. Of course it is necessary to 
look farther and record and combat every pos- 
sible condition which aroused the activity of 
these driving forces. But the most immediate 
point of contact with causes is to be gained by 
employment of the knowledge which has been 
developed, a good deal of it quite recently, in 
the field of abnormal psychology.”’ 


“The Causation of Crime.” By H. Fielding- 
Hall. Atlantic, v. 112, p. 198 (Aug.). 


“Is the criminal so because he wants to be 
so? No, and no, and no again. No more 
wicked fallacy was ever foisted upon a credulous 
world than this. Nobody at any period of the 
world ever wished to be criminal. Every one 
instinctively hates and fears crime, every one is 
honest by nature; it is inherent in the soul. I 
have never met a criminal who did not hate his 
crime even more than his condemners hate it. 
The apparent exception is when the man does 
not consider his act a crime; he has killed be- 
cause his victim exasperated him to it; he has 
robbed society because society made war on 
him. The offender hates his crime.” 


Defamation. ‘Libel of Public Officials.” By 
William Beers Crowell. 5 Bench and Bar N. S. 
104 (July). 


“‘This rule in malicious prosecution actions has 
been applied by the Court of Appeals in private 
suits for libel (Ormsby v. Douglass, 37 N. Y. 477, 
480), and why should there be a different rule 
when a public official be attacked? If the libel 
be outrageous and far beyond reasonable criti- 
cism, then perhaps the question would be for the 
jury under a charge following the rule laid down 
in Howarth v. Barlow (113 App. Div. 510, cited 
and approved in Cook v. Pulitzer Pub. Co., 1455S. 
W. 480 [Mo.]). 

“It is culantened that for reasons of public 
policy the more liberal rule should prevail when 
a citizen criticizes a public official, and that he 
should not be made to guarantee the truth of the 
facts on which the comment is based.” 


Distress. See Real Property. 

Federal and State Powers. See Treaty Power. 

General Jurisprudence. See Biography, 
Legal Education. 

Government. ‘The Treaty-Making Power.” 
By Edward C. Eliot. 20 Case and Comment 78 
(July). 


“If the proposition can be successfully main- 
tained that the treaty-making power can have 
the aid of federal legislation, although that legis- 
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lation may seem to impair what is called the 
reserved power of the states, then it is competent 
for Congress to enact laws of the following 
character: 

“First: To declare the violation, or at- 
tempted violation, of any existing treaty of the 
United States with any foreign nation to be an 
offense against the laws of the United States, 
and providing adequate punishments according 
to the grade of the offense and the official respon- 
sibility of the person offending. 

“Second: To provide that all injuries to per- 
sons or property of aliens who are within the 
protection of any treaty obligation shall be 
cognizable by the courts of the United States, 
concurrently with the state courts. 

“Third: To confer jurisdiction upon the 
federal courts to entertain applications for 
extraordinary legal and equitable writs at the 
instance of the Government of the United States 
against any persons whose acts threaten to vio- 
late treaty obligations and perhaps against a 
state as such. 

“Fourth: To authorize the use of the armed 
forces of the United States to carry treaties into 
effect or to prevent their breach.”’ 

Canada. ‘‘The Alberta and Great Waterways 
Railway Case.”” By A. H. F. Lefroy, K.C. 29 
Law Quarterly Review 285 (July). 

“It is of epoch-making importance so far as 
concerns the powers of provincial legislatures in 
Canada, under the constitution of the Dominion 
established by the British North America Act, 
1867, over ‘property and civil rights,’ or, at all 
events, over ‘civil rights,’ in the respective 
provinces.” 

See Legal History. 


Illegitimacy. ‘‘The Problem of Illegitimacy 
in Europe.’”’ By Victor von Borosini. 4 Journal 
Of Griminal Law and Criminology 212 (July). 

“The statistics of firstborn legitimate children 
reveal that in Berlin 45%, in Dresden 48%, in 
the kingdom of Saxony and in rural Denmark 
39%, and in Amsterdam 26.4% are born less 
than seven months after the wedding. . . . 

“Of Berlin’s registered prostitutes, 75.7% 
were of bastard origin, according to statistics 
published about 10 years ago. Of 88 girls be- 
tween 15 and 17 dealt with by the juvenile court 
of Munich in 1911, 33% were of illegitimate 
origin. The same is the case in 23% of regis- 
tered prostitutes and of 28% of the girls arrested 
for soliciting in Munich. IIlegitimately born 
girls are, as these figures reveal, in greater danger 
of becoming law breakers, are more handicapped 
in the struggle for life, than the men, and ought 
for these reasons to be placed under the special 
care and supervision of the state and the muni- 
cipality.”’ 

Indictments. ‘Simplified Criminal Accusa- 
tions and the Supplementing and Amending 
Thereof.” By L. Pearson Scott. 61 Univ. of Pa. 
Law Review 540 (June). 

The writer makes a thorough examination of 
the law which governs the form of criminal accu- 
sations, and makes out a clear case in favor of 
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the constitutionality of any simple form of 
indictment which gives the accused fair notice 
of the nature of the charge lodged against him, 


International Law. ‘‘The American Instj- 
tute of International Law.’”’ By James Brown 
Scott. 61 Univ. of Pa. Law Review 580 (June). 

“An examination of the constitution shows 
that the American Institute is democratic and 
that it rests upon the principles of federation — 
democratic in the sense that it will be composed 
of an equal number (five) of publicists from each 
of the American states, and that they will not be 
selected arbitrarily by the Institute itself, but 
by the publicists composing the national or local 
societies of international law, to be founded in 
the capital of each of the American countries, 
It is federative in the sense that the national or 
local societies are affiliated with it, and that 
the members of the Institute recommended by 
the national or local societies can properly be 
said to represent them. The Institute is not 
to meet regularly in any one country, although 
it may have permanent headquarters, and it is 
provided by the constitution that the members 
of the national or local societies become as of 
right associate members of the Institute by the 
payment of the annual dues.” 


See Biography, Government. 

Judiciary Organization. ‘The French Judi- 
cial System: Part II, Criminal.”’ By C. A. Here- 
shoff Bartlett. 38 Law Magazine and Review 
313. 

Continued from 38 Law Magazine and Re- 
view 257 (25 Green Bag 313) (Aug.) 


Juries. ‘The Mind of the Juryman: Witha 
Side-light on Women as Jurors.”” By Prof. Hugo 
Miinsterberg. Century, v. 86, p. 711 (Sept.). 

Professor Miinsterberg describes his interest- 
ing experiments with dotted cards to test the 
accuracy of his students in arriving at a deter- 
mination of a question of fact analogous to 
what a jury has toconsider. In the experiments 
there was an interval for discussion, followed by 
a second vote which gave an opportunity to the 
voters to yield to the influence of the discussion. 
The second vote showed in the case of the men 
a much higher percentage of right judgment 
than the first, but in that of the women there 
was no such advance, the women showing a 
predilection for their own first instinctive impres- 
sions. Because of this inability to profit by 
discussion women are considered psychologically 
unfit for jury service. 

Jurisdiction. “A Definition of Jurisdiction.” 
By Samuel Barnet. 47 American Law Review 
518 (July—Aug.). 

The writer proposes this definition: — 

“Jurisdiction is the authority derived from 
law and conferred upon a magistrate or tribunal 
to take cognizance of and decide according to 
law and by the means which the law has pro- 
vided for that purpose, the particular case 
brought to its bar, and to carry its judgment into 
execution.” 

Labor Problems. ‘‘Monopoly of Labor.” By 
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Professor J. Laurence Laughlin. Atlantic, v. 112, 
p. 644 (Oct.). 


“The only real permanent aid to low wages is 
to increase the productivity and skill of the per- 
sons at the bottom. Instead of talking of such 
injurious palliatives as minimum wages, create 
institutions at once where those persons can be 
given a trade or training for a gainful occupa- 
tion... . Under unrestricted competition there 
will be seen the inevitable results of ‘natural 
monopoly’ by which superiority comes to its 
own, and wages are in some proportion to produc- 
tive power. Thus organization may be used to 
forward merit; and our individualistic democracy 
may found its material development on the satis- 
factory basis of correct economic principles.” 


Law Books. ‘Reports and Some Reporters.” 
By Henry Budd. 47 American Law Review 481 
(July-Aug.). 

“This debased condition of the reports does 
not necessarily show that the present reporters 
are inferior in ability to those who, in times 
past, were led to engage in the labor of reporting 
primarily by love of the work. Some excellent 
lawyers have been and some now are official 
reporters. Occasionally (but alas! rarely) a 
case is admirably reported, and that fact is 
proof that good reporting is still possible. The 
condition is due very largely to two reasons: (1) 
Because the reporter does not as a rule hear the 
cases argued. (2) Because of the adoption of a 
bad system, due in part, at least, to the demand, 
voiced in some cases by legislative enactment, 
that every case of a court of last resort shall be 
reported in the official series, and reported with 
great promptness. The report of every case 
we have, but it can hardly be said ‘with great 
promptness,’ when we find cases decided Janu- 
ary 2, 1912, appearing, with imperfections to be 
corrected before final publication, in advance 
sheets dated May 24, 1912. All reasonable 
requirements would be met should decisions 
which are manifestly of trifling importance in 
point of law be merely noted in a very abbrevi- 
ated form. There may be, there probably are, 
other reasons for the present state of the re- 
ports; but it is very probable that if the reporter 
were in court, and if discrimination whether a 
case should be reported or noted were permitted 
to be exercised by him, always assuming him to 
be a well-trained lawyer, our reports would be 
much improved. But whatever the reason, 
reporting as formerly known seems to be a lost 
art or an abandoned practice in this country. 
The last struggle for good reporting in our state 
[Pennsylvania] has its monument in the forty- 
four volumes of the Weekly Notes of Cases. 
originated and, for a time, edited by Elias L, 
Boudinot, and for by far the greater part of 
their existence by Mr. Outerbridge.”’ 


“Evolution in Annotation.” By Henry P. 
Farnham, M. L. 20 Case and Comment 114 
(July). 

“The highest evolution in annotation, and 
that which the best publishers are more and 


more nearly approaching, begins with an abso- 
lutely exhaustive collection of the cases bearing 


upon the subject in hand, and a search for the 
underlying principle which should be applied 
to its decision. From the cases collected is pre- 
pared an elucidation of the principle involved, 
so clear that the reader will have no difficulty in 
determining what the law is, and why, setting 
out each case fully enough to indicate how the 
principle was applied in it, and just what it 
is worth as a precedent, indicating the best- 
reasoned cases, and those decided by the strong- 
est judges, so as to enable the lawyer or judge 
to examine the fewest cases possible in the 
preparation of brief or opinion. All cases are 
so classified, harmonized, and distinguished that 
the needed one may be found in the shortest 
time, and if any reason exists why a particular 
one should or should not rule the one under 
consideration that reason plainly pointed out. 
This gives ample scope for the profound study 
and constructive ability of the text-book writer, 
and the exhaustive and painstaking care of the 
case lawyer, and furnishes to the profession a 
combination of principle and case which is of the 
highest value. This is modern annotation in 
the true sense.” 


“The Common Law’s Debt to Annotations.” 
By George F. Longsdorf. 20 Case and Comment 
192 (Aug.). 

“The truth is that in an evolutionary system of 
law like ours, wherein we generalize from cases to 
doctrines, there cannot be too many cases. The law 
is enriched, and not smothered, by its many cases. 
But the generalizing must be done by carefuland 
accurate method and with adequate expenditure 
of time, neither of which the lawyer can be ex- 
pected to bring to such work. And so it has 
come to pass that, after the work of the great 
commentators, and in sequence the work of 
the digesters has been done, need has coves 
the modern annotator and his methods. is 
work relieves the common law from the neces- 
sity of a Justinian or a Napoleon to recodify our 
law; for when a ‘conflict of authorities’ is rightly 
and patiently examined, and the cases explained 
in a good annotation, the conflict is often found 
to have been an appearance, and not a reality, 
or else the true and the fallacious are sifted so 
thoroughly that the lawyer as he reads is freed 
from doubt and vexation.” 


“The Bible as a Law Book.’”’ By Judge Charles 
S. Lobingier, Manila, P. I. 47 American Law Re- 
view 556 (July—Aug.). 

“Aside from its legal authority in ancient 
Israel it has repeatedly been given the force 
of law by Christian peoples. When, in the 
seventh century of our era, the Visigoths laid 
the foundation of the modern Spanish law 
by promulgating their great law book, the 
Forum Judicum, they drew very considerably 
from the Mosaic legislation. The same source 
was largely utilized by John Calvin, nine cen- 
turies later when he came to devise laws for 
that interesting theocracy which he established 
at Geneva. In New England the followers of 
Calvin almost re-enacted the Mosaic Code.” 


Legal Education. ‘The Social Sciences as 
the Basis of Legal Education.” By William 
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Draper Lewis. 61 Univ. of Pa. Law Review 531 


(June). 

“When social ideas are undergoing a process 
of comparatively rapid change, then the man 
who is set apart, as is the judge, to do a special 
piece of work requiring concentration and skill 
is apt to get out of touch with current social 
ideas unless his training tends to make him 
interested in social questions. If, therefore, I 
am right in the main position I am here taking, 
that the important function of the judge is to 
adapt, within the limits and in the way indicated, 
the law to existing social ideas, that function at 
a time like the present cannot be properly per- 
formed unless we emphasize the importance of 
the social sciences as a necessary basis of legal 
education. 

“What law students need are courses showing 
the development of legal principles given by 
men who are capable of pointing out the rela- 
tion between the principle and the social ideal 
on which it rests. We need books like Mr. Jus- 
tice Holmes’ Common Law written by lawyers 
interested in and trained in economic theory. 
Such men and such books do not now exist. 
They will have to be evolved from the necessity 
of the situation. 

“If I may make an attempt at a practical sug- 
gestion, let those of us who are connected with 
Law Schools and those who are connected with 
departments of Philosophy, try the experiment 
of conducting joint seminars open to students of 
law and students of the social sciences, these 
seminars to discuss legal theory and _ social 
ideas, or, if you prefer, the development of 
law as affected by economic conditions.” 


“Legal Education in the United States.” By 
Professor W. Harrison Moore, University of 
Melbourne. 13 Journal of Comparative Legisla- 
tion N. S. pt. 2, p. 207 (no. 28, July). See p. 467 
ante. 


See Admission to the Bar, Professional Ethics, 
Roman Law. 


Legal History. ‘Constitutional History and 
the Year Books.” By Professor Paul Vino- 
gradoff. 29 Law Quarterly Review 273 (July). 

“We cannot expect, of course, to find in full 
operation at this early stage the legal principles 
which had to be established as the outcome of 
the long struggle against Stuart kingcraft, but 
it is certainly not withcut importance to note 
that there was a vast body of traditional juris- 
prudence in circulation in the courts of the 
fourteenth and fifteenth centuries, in which 
some of the doctrines of the later rule of law were 
outlined.” 


“‘Westminster Hall: A Retrospect.”’ By Wil- 
liam D. Riter. 47 American Law Review 636 
(July-Aug.). 

A readable historical paper dealing not so 
much with Westminster Hall as with the dramatic 
side of English legal history, and with the great 


common law judges who added to the renown 
of Westminster Hall. 


The Green Bag 


See Biography, Contracts, Roman Law, Sales, 
Witchcraft. 


Marriage and Divorce. 
ports from an American Standpoint.”’ By J. 
Arthur Barratt. 13 Journal of Comparative 
Legislation N.S. pt. 2, p. 186 (no. 28, July). 

The author gives general support to the 
majority report of the English Divorce Com- 
mission, and disposes effectually of the attempt 
of the minority to find an argument for their 
restrictive policy in the experience of the United 
States. He says: — 

“They totally fail to fortify their position by 
any substantial amount of reliable American 
evidence, the weight and amount of which is 
conclusively against their contentions. For, 
notwithstanding some grave abuses and an 
undue amount of divorces, the opinion of the 
Commissioners on Uniform State Laws, of the 
majority of twenty-eight Presidents of Bar 
Associations throughout the United States, 
and the bulk of American opinion as expressed 
in the public press, is overwhelmingly in favor 
of the causes for divorce recommended by the 
majority of the Royal Commissioners.” 


Medical Jurisprudence. ‘The Compra. 
chicos.’’ By John Boynton Kaiser. 4 Journal of 
Criminal Law and Criminology 247 (July). 

An erudite investigation of the historical 
sources of Victor Hugo’s account, in “L’ Homme 
Qui Rit,”’ of a people who practised the infamous 
craft of trading in children and mutilating them 
to supply the demand for court clowns, hunch- 
backs, dwarfs, etc. 


“The Divorce Re- 


Perpetuities. ‘‘Limitations of Land to Un- 
born Generations.’’ By Charles Sweet. 29 Law 
Quarterly Review 304 (July). 

Continuing the animated debate with Professor 
John Chipman Gray over Whitby v. Mitchell. 
See 29 Quarterly Review 26 (25 Green Bag 235). 


See Real Property. 

Pleading. See Indictments. 

Penology. ‘‘Prison Reform.” By Lex. 38 
Law Magazine and Review 358 (Aug.). 


A suggestive article, reviewing recent works by 
Gabriel Tarde, Tighe Hopkins, and Heinrich 


Oppenheimer. 
See Criminology. 
Procedure. ‘‘Amendments to the New York 


Code of Civil Procedure in 1913."" 6 Bench and 
Bar N. S. 11 (Aug.). 


Reviewing the amendments of general inter- 
est; this and similar reviews in the past have 
been a valuable feature of Bench and Bar. 


See Juries, Criminal Law and Procedure. 
Professional Ethics. ‘Legitimate Limits of 
Counsel in Summing Up.” By Robert Ferrari. 


4 Journal of Criminal Law and Criminology 165 
(July). 


“This gentleman said in the course of his 
speech to the jury that he had been in practice 
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for twenty-five years. He does occupy an 
enviable position at our bar. He is, in addition, 
the author of two insignificant books treating of 
the art of cross-examination and trial practice, 
ina popular way. Though the books are worth- 
less, though they contain nothing that is not 
better expressed in any number of works I 
might mention, though they include much fat 
and little meat, they are somewhat used. And 
in spite of the fact that they inculcate expressly 
and by implication the idea that a trial is a 
game, and that all sorts of tricks are allowable, 
and not at all that it is a stern, solemn proceed- 
ing for the ascertainment of truth, they have 
acquired a certain sort of popularity. He is a 
man who is looked up to, especially by the 
younger generation. I saw present at the trial 
young men just out of school, and some still 
raw and callow in the practice of law. To these 
there is responsibility. To these, as well as 
to others, men like this distinguished counsel 
must talk. What are such members of our pro- 
fession going to think about it? What are they 
going to do about it when they hear declared in 
open court by a person who is prominent and 
mighty in the profession that to break the law 
of morals is a sacred duty not only of a lawyer, 
but of a clubman, of a policeman, of a juryman, 
of all of us? What is the public who listens in 
wondering astonishment to this oracle to think 
of us lawyers when such a model speaks in our 
name, proclaiming that he who reveals to the 
lawfully constituted authorities that a crime 
has been committed is an outlaw and an out- 
cast? Is it right? Is it fair? Isit just that we 
should be dishonored and debased in that 
way? Is it right that a distinguished lawyer ina 
foolish attempt to save a client from conviction 
of a misdemeanor should drag into the nether- 
most depths of Hell unexperienced young men 
who believe in him; should disgrace a profes- 
sion that is not yet, thanks be given, permeated 
with putrefaction, and should hold up to the 
community an ideal that is against morality?” 
See Admission to the Bar, Legal Education. 


Real Property. ‘‘Future Estates.”” By Her- 
bert T. Tiffany. 29 Law Quarterly Review 290 
(July). 

A paper which deserves the attention of every 
student of real property law who aims at pre- 
cision of thought. The author examines funda- 
mental conceptions expressed by writers of 
recognized standing, which appear to him open 
to criticism, in the endeavor “‘to show that, by a 
different method of treating parts of the sub- 
ject, some of its difficulty and obscurity may be 
removed.” 

“Powers of Distress and Bills of Sale Acts.’ 
By Walter Strachan. 29 Law Quarterly Review 
340 (July). 

The writer contends, challenging a statement 
made in Key and Elphinstone’s Conveying 
Precedents, that the English Bills of Sales Acts 
do not invalidate a power of distress given by 
way of indemnity between co-owners or for 
securing rent-charges. 

See Conveyances, Perpetuities. 
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Roman Law. “The Teaching of Roman 
Law.”’ By Professor Paul Frédéric Girard, Uni- 
versity of Paris. 13 Journal of Comparative 
Legislation N. S., pt. 2, p. 171 (no. 28, July). 

“If the edifice is already almost completed, 
if we can contemplate the grand lines of it 
with the feeling of satisfaction inspired by the 
view of a solid and welcome building, this does 
not mean that this building does no longer 
call for any complementary work. ... It fol- 
lows that this learned and admirable edition 
[Mommsen, Digests of Justinian], which many 
people — and I am one of them — have long 
considered as definitive as a human work can 
be, will have in its turn to give place to a new 
edition that shall preserve its merits while avoid- 
ing its shortcomings.” 

“Problems of Roman Criminal Law.” By 
W. D. Aston. 13 Journal of Comparative Legis- 
lation N.S. pt. 2, p. 213 (no. 28, July). 

“On the whole Mommsen, happy in the pos- 
session of the German word Strafrecht, properly 
covering the whole penal law, takes care to 
avoid speaking of ‘criminal law.’ If the 
Roman system contained no definite conception 
of crime, the statement that the delicts were 
part of the criminal law would have meant little 
to a Roman jurist.” 

See Biography. 

Sales. ‘‘The Transaction of Sale in Saxon 
Times."’ By Gilbert Stone. 29 Law Quarterly 
Review 323 (July). 

“We suggest that by ‘port’ the Saxons meant 
‘market,’ and that the ‘portgerefa’ was the per- 
son to whom, in each place, the control of the 
trading community and the markets was given. 
If this is so, the Liber Albus is correct when it 
describes him as the ancestor of the medieval 
Mayor.” 


Torrens System. 

Treaty Power. See Government. 

Waters. ‘‘Beneficial Use as the Basis for 
Greater Uniformity of State Laws Governing 
Water.”” By Clesson S. Kinney. 77 Central 
Law Journal 3 (July 4). 


“The question arises as to which of these two 
systems is the best adapted for the fullest 
development of irrigated agriculture in this 
Western country —the system which permits 
the water to flow by a man’s riparian land 
simply because it enhances the prospect, or the 
system of beneficial use, under which every 
drop of the water in the stream may be used for 
some beneficial use or purpose. . . . The com- 
mon law of riparian rights is in force in England 
at the present day. But the greatest argument 
in favor of the total abrogation of the common 
law of riparian rights in this Western country, is 
the fact that all of the English provinces which 
occupy territory where irrigated agriculture is 
necessary, with one exception, have either abro- 
gated entirely common law of riparian rights, 
or have so limited and restricted these rights 
that they are practically abrogated. In Egypt 


See Conveyances. 
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India, Australia, and Canada, these rights have 
been abrogated. And the single exception is 
that of the province of South Africa or Cape 
of Good Hope, and here trouble and litigation 
is already being had as the result.” 


Witchcraft. ‘Scottish Witch Trials: I, The 
Witches of North Berwick.” 25 Juridical Review 
161. 


An interesting account of prosecutions for 
witchcraft in King James’s reign. ‘He found 
the sport congenial; it combined at once amuse- 
ment and instruction, ministering as it did both 
to his cruelty and vainglory, with him two very 
powerful passions.” 


Workmen’s Compensation. ‘In What Spirit 
Should the Liability Laws be Received?” By 
Axel Teisen. 77 Central Law Journal 39 (July 18). 

“It becomes not only to the interest of society 





The Green Bag 


at large, nay, it becomes the duty of society, or 
of the state, to protect both employer and 
employee against ruin by these unavoidable inci- 
dents to their business. In the carrying out of 
this thought, great variation may be found, but 
two distinct types may be marked. In England 
and America we have Employers’ Liability Acts 
or Workingmen’s Compensation Acts, while on 
the continent we find Workingmen’s Insurance 
Acts. The names do not make much differ- 
ence, but in the names is hidden a difference in 
principle. The English and American acts, 
owing to the peculiarities of the law prior to 
them, have been looked upon as a special legis- 
lation intended to be in favor of the employees 
and, therefore, as directed against and inimical 
to the employer. In Europe, it has always been 
clearly understood that the insurance acts were 
meant and intended to, and did actually, work 
for the benefit of both employee, employer and 
society at large.” 





Latest Important Cases 


Appellate Procedure. Error of Form Rather 
than Substance in the Complaint — A ppeal Based 
on Technicality Denied. N. M. 


In Canavan v. Canavan, 131 Pac. Rep. 194, 
decided by the Supreme Court of New Mexico, 
the action was for divorce. Complainant had 
failed to allege the residence necessary to give 
the trial court jurisdiction. Defendant, instead 
of demurring, which would have led to an amend- 
ment, appears to have relied on a loophole of 
technical error asa means of escape. Defendant, 
at all events, raised the issue of jurisdiction in 
the Supreme Court. The evidence clearly and 
without controversy showed residence for the 
required period. The Court denied the appeal, 
presumably recognizing the existence of the 
statute requiring that all omissions, defects etc., 
not against the right and justice of the matter 
of the action, shall ‘‘be supplied and amended 
by the court where the judgment shall be given 
or by the court into which the judgment shall 
be removed by writ of error or appeal.” 

Trial by Jury— Massachusetts Constitution 
Does Not Guarantee Right to a Second Jury Trial 
of the Same Controversy. Mass. 


The Supreme Judicial Court of Massachusetts, 
in Bothwell v. Boston Elevated Ry., 102 N. E. Rep. 
665, held that St. 1909, c. 236, of Massachusetts, 
does not invalidate Bill of Rights, art. 15, pro- 
viding that in all controversies concerning prop- 
erty, and in all suits between two or more persons, 
except in cases in which it had heretofore been 


otherwise used and practised, the parties have 
a right to a trial by jury, and that this method 
of procedure shall be held sacred except where 
the Legislature, in certain cases specified, shall 
alter it. 


The statute thus upheld applies to civil cases 
where a request that on all the evidence a finding 
or verdict be returned for either party has been 
denied at the trial, and a finding or verdict has 
been rendered contrary thereto. In such in- 
stances, the statute directs that if it shall be 
held by the Supreme Judicial Court on excep- 
tions that the request should have been granted 
and if all exceptions by the prevailing party 
shall be overruled, this court may direct the 
entry of judgment for the party in whose behalf 
the request was made and erroneously refused. 

We quote from the New York Law Journal 
(editorial, Oct. 7, 1913): “The learned Chief 
Justice [Rugg] notes that Slocum v. N. Y. Life 
Ins. Co., [228 U. S. 364, see 25 Green Bag 274] 
holds that ‘the right of trial by jury’ secured by 
the seventh amendment of the Constitution 
of the United States ‘does not permit the entry 
after a verdict in favor of one party, of a judg- 
ment for the opposing party under circumstances 
like those in the case at bar.’ . The func- 
tion of the jury is to pass upon the facts involved 
in an action. The statute now under review 
does not infringe upon this province in any 
degree. A trial judge always has had power to 
direct a verdict provided the law required it. 
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The statute simply permits that to be done by 
this court which ought to have been done at 
the trial. The hypothesis by which alone 


‘ it permits the order to be made is that at the 


trial no question of fact was in truth presented, 
but only one of law, which the court shoula 
have ruled as such. It does not disturb the 
plain boundary between fact which a jury must 
determine and law which the court must rule. 
It permits the right ruling to be given at a time 
later than that at which it should have been 
made when no substantial rights have accrued 
in the meantime.’ ”’ 


Extradition. Evidence of Insanity — 
Waiver of Breach of a Treaty by Executive Branch 
of the Government. U.S. 

Several questions involving the regularity 
of the extradition, proceedings in the celebrated 
Chariton case were presented to the United 
States Supreme Court in Charlton v. Kelly, decided 
June 10, the Court (Lurton, J.) holding the pro- 
ceedings entirely regular. It was held, for 
example, that evidence of the insanity of the 
accused was excluded without any violation 
of law by the committing magistrate. Much 
of this discussion is perhaps to be considered 
to have been purely obiter, as the principle that 
a writ of habeas corpus cannot be used as a writ 
of error was clearly re-iterated. 

A more interesting question was that found 
in the refusal of the Italian Government to 
surrender its own nationals committing crimes 
in the United States. Did this constitute a 
breach? The Ccurt held that the executive 
recognition, by the United States Government, 
of its own obligations under the treaty, con- 
stituted a waiver of the breach, if there was any, 
and left the treaty in force as the supreme law 
of the land. 


Jury Trial. See Appellate Procedure. 


Local Government. Cleveland Charter 
Constitutional — Preferential Voting. O. 

The new Cleveland charter, adopted under 
the home rule provisions of the new Ohio con- 
stitution, was held constitutional by the Ohio 
Supreme Court on August 26, by a tie vote of 
three to three. The decision was rendered in a 
suit brought to test a ruling of Attorney-General 
Hogan, who had declared unconstitutional the 
preferential vote and the primary elimination 
features of the charter. The charter provides 
for the abolition of the direct primary nomination 
and substitutes nomination by petition. It 
also abolishes partisan designation upon the 
ballot, and permits the voter to denominate a 


second and third choice for mayor, the only 
elective office. 


Race Distinctions. Civil Rights Act of 
1875 — Limitation of Legislative Intent by Judicial 
Degree Refused. we 

In Butts v. Merchants and Miners Transporta- 
tion Co., decided June 16 (L. ed. adv. sheets, 
Oct. term 1912, no. 17, p. 964) the Supreme 
Court of the United States passed upon the 
validity of the Civil Rights Act of 1875, in 
federal territory, the statute having been held 
invalid in state territory in the Civil Rights 
cases in 1883, as exceeding the powers of Congress. 
This statute declared the equal rights of all 
persons throughout the jurisdiction of the United 
States to the accommodations of inns, public 
conveyances on land or water and theatres, for- 
bidding any discrimination on grounds of race, 
color or previous servitude. 

The Court (Van Devanter, J.) now held the 
act wholly unconstitutional, on the ground that, 
as the purpose of Congress was plainly to make 
one law for the whole country, and as this pur- 
pose failed for want of power in Congress to 
apply it to the states, it failed im toto; that the 
Court cannot, or will not, assume that Congress 
would have made such a law for the federal 
jurisdiction outside the states, by itself, if aware 
of its incapacity to apply it alike to all places; 
and, accordingly, to allow it to operate outside 
the states would be, in effect, to make a law by 
judicial decree which Congress did not make 
and may not have been disposed to make. 


White Slave Act. Construed as Applied only 
to Interstate Traffic in Women for Commercial 
Purposes. UD 


Judge Pollock of the United States District 
Court, in a decision rendered at Wichita, Kas., 
has ruled that the Mann White Slave Act applies 
only to persons who transport women from one 
state to another for commercial purposes. He 
instructed a defendant to change his plea from 
guilty to not guilty, with the intimation that he 
would instruct the jury to acquit if it did not 
appear that the girl was taken into another state 
to commercialize her immorality. “Under the 
law as I construe it,’”’ the Court said, “‘the com- 
mercial feature must be proved. It was not 
the aim of Congress to prevent the personal 
escapades of any man. If the Government can- 
not prove this man took the girl to another state 
for a commercial purpose, I shall instruct the 
jury to acquit him. The jurisdiction of the 
Government in cases of this kind is based on the 
commerce clause.” 
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THE NEW TYPE OF LAWYER 


VEN though the criminal procedure 

of the United States may be, as 

the London Times says, ‘“‘hopelessly en- 

meshed in technicalities,”! it is never- 

theless true that a movement is under 

way to simplify procedure and to insti- 

tute a system by means of which sub- 

stantial justice may be administered 

more expeditiously and effectually than 
under the old system. 

Even though the improprieties com- 
mitted by counsel, in working on the 
passions of low-grade juries by prosti- 
tuting the art of advocacy to ignoble 
uses, may call forth denunciation from 
an able writer in an influential legal 
journal,? it is nevertheless true that 
there is a movement in the bar to raise 
the standards of professional ethics, and 
to improve the character of criminal pro- 
cedure so that it will furnish a dignified 
and accurate way of determining issues 
both of fact and of law. 

Even though Mr. Brooks Adams, in 
his ‘“Theory of Social Revolutions,”’ may 
vaguely complain that the American 
legal mind is contaminated by the sinister 
influence of capitalism,’ a charge which, 
whatever else it may imply, seems to 
include the arguable plea that the Ameri- 
can lawyer tends to over-emphasize the 
rights of property and to under-empha- 
size the rights of persons, it is neverthe- 


1See p. 492-3 post. 
2See p. 480-1 ante. 
3See p. 471 ante. 
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less true that a movement is on foot, 
within corporations as well as without, 
to promote that justice to the individual 
which is fundamental to a well-ordered 
and prosperous community. 

There are, indeed, when one con- 
siders the present situation of our legal 
profession, depressing signs, but there 
are also cheering ones, and while an 
unduly optimistic view is not to be 
taken there is surely no need of a pessi- 
mistic one. 

Without entering upon a discussion of 
the causes of the over-technicality of 
American procedure, or hazarding other 
than a few hasty remarks, one can 
readily see that the movement for a 
simplified procedure, ‘‘one trial and one 
review,’’ owes something to the growing 
demand of the times for efficiency not 
only in the field of commerce but else- 
where. Needless delay and _ senseless 
duplication, the careless waste of energy 
every moment of which needs to be 
economically utilized by a civilization 
aiming at production, wealth, and cul- 
tural advance on the largest possible 
scale, are intolerable as society strives 
for a more closely knit or better synthe- 
tized co-ordination of all its working 
parts. We err when we assume that this 
movement toward closer co-ordination 
will go on rapidly, enthroning experts in 
all the seats of power, and purging gov- 
ernment and industry completely of 
their present crudity of method and 
organization. The goal of a perfectly 
organized society is still too remote to 
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be attained for ages to come. We are 
safe, however, in making the assump- 
tion that the tide of the industrial move- 
ment which began not so very long ago 
is rising to a level never before attained, 
and will continue to rise till it is checked 
by some unforeseen catastrophe. Since 
the days when Mill wrote, less than a 
century ago, it may be difficult for many 
people to conceive that any great change 
has occurred. It is doubtless from this 
inability to perceive the momentous 
workings of social change that the atti- 
tude has arisen which fruitlessly en- 
deavors to preserve an unbroken con- 
tinuity of legal tradition, and resists 
innovation of every kind. As a matter 
of fact, over-technicality of legal pro- 
cedure is bound up with a stage of 
thought that even now belongs more 
to the past than to the present, and it is 
virtually impossible that the cumbrous 
forms which characterized nineteenth 
century procedure should survive late 
into the twentieth. 

If the ineptitude of legal procedure in 
this country, during the last century, 
was bound up with the doctrine of 
imperfectly co-ordinated individualism 
and over-reliance on unfettered extra- 
state initiative of which Mill was the 
exponent, it seems also true that the 
“sporting theory of justice’ and the 
overvaluation of property interests were 
likewise bound up with that system, 
and therefore belong to a passing phase 
of legal development. Clumsiness of 
legal procedure has to give way to speed 
and simplicity, as the social conscience 
becomes aroused to the evils of waste 
incident to a haphazard system; and 
for the same reason, crude and error- 
breeding institutions of jury trial must 
yield to better machinery for determining 
the issues of legal controversies. If the 
bench itself cannot be strengthened, so 
as to exercise the same control of the 


trial as under the English system, the 
bar must be, and already we see a rising 
conception of the lawyer’s duty to the 
court as overriding his supposedly con- 
flicting(!) duty to his client. The 
sporting theory, the art of an advo- 
cacy to be practised without scruple, 
will not be able to defy a public 
opinion which comes to demand elimi- 
nation of levity from the conduct 
of legal proceedings. Nor, merely to 
glance at a larger topic, will a future 
age show any indulgence to the lawyer 
who makes an impudent defense of the 
laisser faire dogma that exempts private 
property from the sphere of state control. 

These considerations suggest the com- 
ing of a new type of American lawyer, 
if it is not too much to say that he has 
already come. Are we not likely, within 
the next generation, to see a marked 
advance, in undertakings that aim at 
delivering our litigation from cumbrous- 
ness, levity, and denial of the right to 
govern? If so the new lawyer will have 
the leading part in the approaching 
drama of legal progress. 


THE ANTIQUATED MISSOURI 
CONSTITUTION OF 1875 


“Revolutionary changes in industry and com- 
merce, affecting both country and city dwellers, 
have created new social problems not foreseen 
nor provided for by the framers of the constitu- 
tion in 1875. .... 

It was the stated conviction of Thomas Jeffer- 
son, the paternal genius of American democracy, 
that a state should thoroughly revise its funda- 
mental law not less often than once in nineteen or 
twenty years. Missouri has permitted twice 
the Jeffersonian period to elapse without acting 
upon his counsel.’ — St. Louis Post-Despatch. 


This is a surprising bit of ultra-con- 
servatism. Have there not been vast 
social changes in the United States since 
the day of Thomas Jefferson? And if 
it was true then that a state should 
revise its “fundamental” law at least in 
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every nineteen or twenty years, may it 
not be true now that a thoroughly live 
community should revamp its “‘funda- 
mental” lawat least once inevery decade? 





AN EFFECTIVE JUDGE 


‘““T WAS once called over to a neigh- 

boring county to act as special 
judge in a divorce case,” said Judge Sam 
Davis of Marshall, Mo. ‘The wife was 
plaintiff, and the court had entered up 
an order decreeing her an allowance of 
$250 for the expenses of prosecuting 
her suit. For some reason or other the 
court had failed to enforce its order. 
The wife became convinced it was the 
judge’s fault that she did not get the 
money, and I was called in by her to see 
if I would have any better luck. 

“In the court room was a table for 
the judge. Hanging by a heavy chain 
at one side of the table was a copy of 
the statutes and on the other side 
another book of similar weight also 
suspended by a chain. It seems to 
have been the practice over there for 
lawyers to borrow books and forget to 
return them. 

“The husband was sworn and inter- 
rogated by the wife’s lawyer: — 

“‘Mr. Blank, the Court made an 
order for you to pay your wife $250 
pending this trial, didn’t he?’ 

+ "Sea, Gir. 

“‘ “Have you done it?’ 

“* ‘No, sir.’ 

“Why not?’ 

“‘ “Because I don’t want to.’ 

“Then I took a hand: — 

“ ‘Have you got the money, Mr. 
Blank?’ 

‘Ves, sir, I got $400.’ 

“* ‘Where is it?’ 

“ ‘Right here in my pocket,’ he smiled, 
as he patted his breast to show where 
it was. 
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“T reached down for the statutes and 
the big chain rattled like a brace of 
handcuffs. 

““Hold on, Judge!’ cried the defend- 
ant in alarm. ‘What you going to do? 

““T’m trying to find a way to make 
you pay that money,’ I said, as I dived 
down and pulled on the chain. 


““Hold on! Don’t shoot, Judge!’ 
yelled the defendant; ‘I'll come 
across!’ ”’ 


HAPPENINGS IN COURT 


a aes do you know what an 
oath is?” asked the judge of the 
colored witness about to be sworn. 

“Yes, sir; I knows that all right.” 

“That you must tell the truth, the 
whole truth and nothing but the truth.” 

“Yes, sir; I knows that all right, 
Judge.” 

“Do you know what will happen to 
you if you don’t tell the truth?” 

“Yes, sir; my lawyer here done tol’ 
me all about that, Judge.” 

“Do you know what will happen to 
you if you do tell the truth?” 

“Yes, sir, Judge, he done tol’ me that, 
too. I am very much obliged to you, 
Judge, but I am all prepared for him 
and you needn’t try to help me, because 
I don’t wants to get mixed up when 
that lawyer over there gets to asking 
me those quick questions that I knows 
he has got ready forme. I knows I have 
to be very careful what I say here, 
Judge, and I knows just what I have to 
say. All de rest ob it, I sure have 
forgot and don’t remember nothing 
about.” 





“Mr. Witness,” said the lawyer to an 
old grey-haired negro, “look at. this 
signature which is signed ‘George Wash- 
ington, by “‘X” his mark,’ and tell the 
Judge if you wrote that or any part 
of it.” 








and 
- of 


nd- 
lo?’ 
ake 
ved 


ge!’ 
yme 


the 


the 
Vas 
ht, 


to 


tol’ 


an 
his 
sh- 
he 
art 








The Editor's Bag 487 


“Yes, sir; I sees that, but I didn’t 
write that.” 

“You mean to tell the Judge here that 
you didn’t write that there,” growled 
the lawyer. 

“No, sir, Judge, I didn’t — I didn’t — 
I didn’t write that, Judge. I jes’ dic- 
tated it.” 





The jurors filed into the jury box, 
and after all the twelve seats were filled 
there still remained one juror standing 
outside. 

“If the Court please,”’ said the Clerk, 
“they have made a mistake and sent us 
thirteen jurors instead of twelve. What 
do you want to do with this extra one?” 

‘What is your name,” asked the judge 
of the extra man. 

“Joseph A. Braines,”’ he replied. 

“Mr. Clerk,” said the Judge, “‘take 
this man back to the jury commis- 
sioners and tell them we don’t need him 
as we already have here twelve men 
without Braines.”’ 





“Now, your Honor,” began the 
shrewd, grizzled old attorney, “this has 
been a long and tedious trial, but it 
becomes very simple when resolved 
down to its basic elements. Let us see 
what we have here. There is the old 
bachelor, with no known relatives. Then 
there is the middle-aged woman, and 
the young man, both of whom the old 
bachelor takes a special interest in, 
whatever it may be. The old bachelor 
is wealthy, and he dies, leaving to this 
middle-aged woman, the defendant here, 
his fortune of $200,000, and to the 
young man, the plaintiff here, so much 
thereof as she herself, the defendant, 
shall elect. Those are the very words 
of the will. That makes it very simple. 
Now, all the pleadings here, the testi- 
mony introduced, and the admissions of 
the defendant herself on the witness- 


stand, show that she has chosen and 
elected out of the immense fortune, 
$190,000, and has given the boy only 
$10,000. That is clear, undisputed, 
and admitted by the pleadings and 
by the defendant herself. Upon those 
facts, and upon the will itself, the 
whole case becomes very simple. You 
see this will expressly provides that 
this son shall have so much thereof as 
this lady here shall elect. She having 
elected $190,000, the plaintiff asks for 
that as his just share of the estate. 
Upon that state of facts, the plaintiff 
rests his whole case.”’ 





“Why did your husband strike you 
that time,” interrupted the Judge of 
the Chicago woman who was suing for 
divorce. 

“Why —he—he said I was flirt- 
ing,’’ she answered, demurely. 

‘Well — were you flirting?” piquantly 
asked the Judge. 

“Why, Judge,”’ she replied, with all 
the glow of her coal-black eyes full upon 
him, “I am looking at you now — am I 
flirting with you?’ Cornelius Johnson. 





OLD PROHIBITION LAWS 


N 1654 the General Court of Con- 
necticut ordered the confiscation 
of ‘all Barbadoes liquer commonly 
called ‘Ruin Kill Devill’ which shall be 
landed within the jurisdiction of the 
Commonwealth.”” The order was di- 
rected against the growing practice of 
selling intoxicants to the Indians. 

But six years before the Court had 
found it necessary to check the indul- 
gence of white men in wine and strong 
drink. It had therefore ordered: ‘That 
no inhabitant in any town should con- 
tinue in a tavern or victualling-house in 
the town in which he lived more than 
half an hour at a time, drinking wine, 
beer, or hot water.” 
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The abuses arising from the use of 
tobacco also attracted the attention of 
the Court. The law-makers ordered 
that no person under the age of twenty 
years, nor any one unaccustomed to its 
use, should take the weed until he had 
obtained ‘‘a certificate under the hand 
of some who are approved, for knowledge 
and skill in phisicke, that it is useful 
for him, and that he has received licence 
from the Court for the same.” 

An order was also passed for ‘“‘the 
regulating of those who had already 
made it necessary for their use,’’ which 
ordained ‘‘that no man in the colony 
shall take any tobacco publicly in the 
street, nor in the field or woods, unless 
when traveling at least ten miles, or 
at the ordinary time of repast, commonly 
called dinner; or if it be not then taken, 
yet not above once in the day at most, 
and then not in company with any 
other.”’ 

The constables were directed to pre- 
sent the names of such as transgressed 
the act to the Court. 


NOT TO BE CAUGHT 


JUSTICE of the Supreme Court of 

New York has a habit, well known 
to old practitioners before him, of ask- 
ing three questions of counsel arguing at 
the bar. The first question is usually a 
simple one — the lawyer answers care- 
lessly; the second question is a little 
more difficult — the respondent answers 
with some uncertainty; the third ques- 
tion is bound to be a “‘poser’’ fraught 
with humiliation. 

On one occasion, when a lawyer who 
was quite familiar with his Honor’s 
little habit was presenting a most im- 
portant case, he replied in answer to 
the first question : — 

“T don’t know.” 

“Don’t know?” said his Honor. ““Why 
don’t you know?” 
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‘‘Because, your Honor,” said the wily 
attorney, “I haven’t heard the other 
two questions!” 


TECHNICAL TERMS 


OW every calling has its technical 

vocabulary is illustrated by a story 

a Boston lawyer tells of an old horse- 

man in Maine who had run over a man 
and was being sued for damages. 

The Court asked the defendant if he 
was driving fast. He answered, “I was 
going a pace.” 

The Court then said, ‘‘Now kindly tell 
the gentlemen of the jury just how fast 
you were going.” 

“Well,” said the defendant, ‘‘I reckon 
I was going a clip.” 

“Will you kindly tell the jury how 
fast a clip is?” 

“Well, it’s going a dite.” 

“Will you tell the jury how fast a 
dite is?” 

“Well, a dite’s a dite. 
knows what a dite is.” 


Anybody 


HE WAS PREPARED 


“TT ISN’T always that a witness is 

prepared for all eventualities in 
court,’ says a New York lawyer, “‘but 
there was one trial in which I was inter- 
ested at which a certain witness did 
certainly show his foresight. 

“This man had been an eye-witness 
to a shooting, and his evidence was, 
therefore, most important. When, after 
direct examination, he was turned over 
to the prosecution for cross-examination, 
he showed at the outset that he was a 
match for his interrogator. 

“You will tell the Court,’ said the 
prosecutor, “just how far you were 
from the spot where the defendant stood 
when he fired the shot.” 

“Just ten and one-half feet,’’ answered 
the witness without the slightest hesi- 
tation. 
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“And now,” said the prosecuting 
officer, in a tone of cool sarcasm, “‘you 
will further enlighten us, I trust. How 
comes it that you are so cock-sure as to 
the exact distance?” 

“Because I carefully measured it, 
said the witness. ‘‘I felt pretty certain 
that some lawyer would ask me about it 
sooner or later.” 


PRINTING SUPREME COURT DECISIONS 
(From Case and Comment) 
i. printed copies of United States Supreme 
Court decisions have been prepared in the 
same little printing shop for the last seventy- 
five years. In all that time, so far as anybody 
knows, there has not been one “‘leak.’’ And yet 
the possession of an important decision a day 
or so in advance might enable one to make a 
fortune in stock speculation. 

The original proprietor of the printing shop 
did the work himself, taking no chances on the 
secret getting out through an employee. At his 
death, the foreman of the shop conducted the 
establishment for the estate and continued to 
get the Supreme Court work. Another man — 
only the third manager in seventy-five years — 
is now running the plant. The printing is 
divided among several employees in such a way 
that no one has enough of the decision to make 
any sense out of it. And the final paragraph 
— the part where the court puts in the “‘cracker,”’ 
saying whether the case is reversed or affirmed — 
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is always set up by the manager of the shop him- 
self. 

Copies of the decision are turned over to the 
clerk of the Supreme Court, to be handed to the 
news associations as soon as the Justice starts 
to read it from the bench. 

But for some reason, much to the vexation 
of the newspaper men, there are never enough 
copies to go around. Sometimes there is only 
one copy given out, and the news association 
favored with that one copy has a brief lead over 
its rivals in getting the report on the wire. 


DISPUTED WILLS 
(From the New Orleans Picayune) 
ISPUTED wills are a prolific source of litiga - 
tion and cases involving them consume a 
considerable amount of time in the courts. To 
remedy this evil it has been proposed that a stat- 
ute be passed providing that a testator may, if he 
pleases, file his will in court during his life and 
give due notice of the fact to persons affected, and 
that if any one wishes to question the validity of 
the will he must appear within a certain time or 
forever be barred. If, under this plan, a con- 
testant appeared, he could be required to prove 
his interest and then be permitted to inspect the 
will. If he still desired to contest it he could 
be required to raise the issues while the testator 
is yet alive to demonstrate capacity and to 
explain his action. Any measure which will 
help the testator to carry out his wishes and 
which will prevent disagreeable litigation should 
be encouraged. 


The Editor will be glad to receive for this department anything ltkely to entertaw the readers of 
the Green Bag in the way of legal antiquities, facetia,and anecdotes. 





USELESS BUT ENTERTAINING 


Little Girl. —‘“‘Why did your mama spank 
you?” 

Child, — ‘Because she is too untutored and 
ignorant to devise a more modern reformatory 
method of punishment.” — Life. 


Willie. — ‘Paw, what is a jury?” 
Paw.— ‘‘A body of men organized to find 
out who has the best lawyer, my son.” 
— Cincinnati Inqutrer. 


“Is he rich enough to keep an automobile and 
a yacht?” 

“Yes, he is even richer than that. He keeps 
a lawyer.” — Chicago Record- Herald. 


“‘Rastus, what’s a alibi? ”’ 
“Dat’s provin’ dat yoh was at a prayer- 
meetin’ whar yoh wasn’t in order to show dat 


yoh wasn’t at de crap game whar yoh was.” 
— Life. 
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Monthly Analysis of Leading Legal Events 


Procedural reform is receiving much 
attention, particularly in Missouri. 
There are indications in certain states, 
for instance Missouri, Texas, Alabama 
and New Mexico, that reversals and 
new trials on technical errors are re- 
garded with very different feelings from 
formerly. The president of the Missouri 
Bar Association, in his annual address, 
while he urged that procedure be simpli- 
fied and rendered more expeditious, said: 

“I believe that the number of judges 
should be increased in every jurisdiction 
until the judges can clear our dockets 
and give every litigant a hearing in 
thirty or sixty days after an action is 
instituted. Moreover, our courts are so 
crowded by litigants that cases are not 
always tried as carefully as they should 
be. 

“A hurried trial is a grievous wrong 
to both litigants. 

‘““Many decisions are reversed sole- 
ly because the judge has had a con- 
gested docket to dispose of, with liti- 
gants clamoring for trials, and has 
not had sufficient time to carefully 
consider each case.”’ 

Such an utterance voices a typical 
attitude. If procedure is really to be 
simplified, it would seem as if the way 
to do it would be to put the burden 
of expeditious and effective justice on 
the shoulders of the bench and bar, 
where it belongs. If speed and accuracy 
cannot be combined, it can be only 
because the bench and the bar are too 
weak to bear the burden; we need, not 
more judges, but stronger judges — 
assuming that the bar has the requisite 
efficiency. ‘ 

What the London Times says about 


our procedure being ‘‘enmeshed in 
technicalities’’ is too sweeping, in the 
light of many recent developments. 
In fully half the states, there is a 
strong counter-tendency already. As 
the National Corporation Reporter says 
(Sept. 4), “It is a matter of everyday 
occurence, in scanning the reports, to 
find such deliverances as the following: 
‘In this the trial court erred, but as the 
verdict and judgment are in accordance 
with the manifest justice of the case, we 
do not feel justified in setting them 
aside.’ ”’ 

No doubt the adequate preparation 
of candidates for admission to the bar 
is receiving a great deal more attention 
now than ever before. One of the 
most significant and important of recent 
developments is undoubtedly the in- 
vestigation of American law schools 
lately undertaken by the Carnegie 
Foundation for the Advancement of 
Teaching. 


Personal 


Hon. William H. Taft is to deliver 
a course of lectures on Professional 
Ethics at Boston University Law School 
this winter. 


The re-appointment of Rome G. 
Brown of Minneapolis, as chairman of 
the American Bar Association’s com- 
mittee to oppose the judicial recall, was 
announced by Hon. William H. Taft 
Oct. 6. Judge Taft said the appoint- 
ment was made to insure the continued 
and increased efficiency of the most 
important committee of the association 
and in recognition of the work organized 
and carried out last year by Mr. Brown 
as its chairman. 
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The nomination of Henry Wade 
Rogers as Judge of the second federal 
circuit, succeeding Judge Noyes, was 
confirmed by the Senate on Sept. 29. 
Judge Rogers was graduated from the 
University of Michigan in 1874 and was 
dean of the law school there from 1885 
to 1890. He then became president of 
Northwestern University, and in 1900 
went to the Yale Law School as lecturer, 
becoming dean in 1903. He has been a 
president of the Association of American 
Law Schools. 





President A. Lawrence Lowell of 
Harvard University, in an address de- 
livered to the entering class of Harvard 
Law School at the beginning of the 
academic year, said, according to a 
newspaper report which appears to be 
authentic: “Criminal law, as admin- 
istered in our courts today, is a disgrace 
to the country. The great criminal 
trials are conducted like pitched battles 
— like tournaments or baseball games — 
to be displayed for the enjoyment of 
the public in the front pages of the 
newspapers in a way that is shocking 
to civilized men. The reform in criminal 
law of the future is in the hands of the 
lawyers of the future, and this is the 
duty for which law students should 
prepare themselves.”’ 





The Missouri ar Association 


Procedural reform and the revision 
of the state constitution took up much 
of the attention of the Missouri Bar 
Association, which held its annual meet- 
ing at Kansas City, Sept. 24-6. Hon. 
Ralph F. Lozier, in his address as presi- 
dent, urged that additional judges be 
appointed to help relieve the congestion 
of the courts, and also that procedure be 
simplified and made more efficient and 
less technical. The plan to revise the 
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constitution of 1875 had its opponents, 
but the Association unqualifiedly declared 
for a constitutional convention and for 
a complete revision of the constitution, 
to provide for a better means of building 
up great cities, for more sanitary and 
better governed towns and villages, as 
well as for a better and broader educa- 
tional system in rural communities. 

With only three dissenting votes the 
association adopted the report of the 
special committee on judicial admin- 
istration and legal procedure, headed 
by Frederick W. Lehmann of St. Louis, 
recommending the passage of a statute 
following the Michigan plan, ‘An Act 
to Simplify Judicial Proceedings.” This 
act empowers the Supreme Court to 
make rules governing procedure in all 
courts of record. At present the legis- 
lature has not delegated that power 
to the court and it has not revised pro- 
cedure for sixty years. 

The report of another committee, the 
Park committee, was also adopted, 
favoring a constitutional amendment 
making possible the merging of the 
Courts of Appeal with the Supreme 
Court, and legislation which would 
simplify practice and pleading and 
prevent reversals on purely technical 
error. 

Justice N. Charles Burke of the Mary- 
land Court of Appeals made an address 
in which uniformity of legislation and 
ideals of professional ethics were dis- 
cussed. 

Henry D. Estabrook of New York 
supplied the oratorical feature of the 
banquet, making a_ spirited defense 
of representative government. 





Bar Associations 
Minnesota. — The annual meeting of 
the Minnesota State Bar Association 
was held at Mankato, Minn., on August 
19 and 20. The principal speakers 
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were Frank B. Kellogg, president of 
the American Bar Association, and Dean 
W. R. Vance of the University of Min- 
nesota. The Committee on Jurispru- 
dence and Law Reform presented a 
lengthy report on the ‘‘blue sky”’ law. 
The following officers were elected : Presi- 
dent, H. V. Mercer, Minneapolis; vice- 
president, H. L. Schmidt, Mankato; 
secretary, Chester L. Caldwell, St. Paul; 
assistant secretary, John M. Bradford, 
St. Paul; treasurer, Royal A. Stone, St. 
Paul. 


North Dakota. — The annual meeting 
of the North Dakota Bar Association 
was held at Mandan, N. D., on Sep- 
tember 9and 10. The program included 
the president’s address by A. G. Divet 
of Wahpeton, the annual address by 
Hon. Charles W. Willard of the federal 
bench of Minnesota, and an address by 
William G. Owens on “Inheritance 
Tax Laws.” 


Utah. — The Utah State Bar Associa- 
tion elected H. R. Macmillan president 
at, its annual meeting Aug. 16. Carl 
A. Badger was re-elected secretary. An 
address was delivered on ‘“‘Present Day 
Government Tendencies’ by Frank S. 
Dietrich, United States judge for the 
district of Idaho. His topic centered 
mainly in the proposed recall of judges, 
and the trend of public opinion as re- 
lating to the work of the bench. 

The session opened with the annual 
address of the retiring president, H. H. 
Henderson of Ogden, and Frank Hol- 
man spoke on “The Inns of Court.” 
The banquet furnished the occasion for 
some good speeches. 


Virginia. — The Virginia State Bar 
Association held its annual meeting 
at Hot Springs, Va., on July 29, 30 and 
31. Richard Evelyn Byrd, Speaker of 
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the House of Delegates, delivered an 
address on ‘“Tax Reform in Virginia,” 
which subject was the basis for the prin- 
cipal discussion of the meeting. Pro- 
fessor William H. Lyle of the University 
of Virginia gave the president’s address, 
and the annual address by Hon. Hamp. 
ton L. Carson of Philadelphia was 
devoted to a consideration of the ‘‘Recall 
of Judges.”” Major Samuel Griffin of 
Bedford City was elected president of 
the association. 
An English Estimate of our Criminal 
Procedure 
“In criminal cases as conducted in 
the United States,’’ says the London 
Times, ‘‘it is not the prisoner in the dock, 
but the judge on the bench, who really 
is on trial. It is the fetish worship of 


forms and rules that makes judicial 
procedure in America a hindrance to 
justice and a comfort to criminals, and 


too many decisions of state courts on 
social, industrial, and constitutional 
issues seem to have been formed with 
the same quibbling spirit. They have 
lost touch with life; they have grown 
petrified in pettifogging abstractions, 
and no problem that confronts the 
American people is more urgent or cuts 
deeper than the problem of how to lead 
them back to reality and common sense.” 

Commenting further on Mr. Taft’s 
recent Montreal address, the London 
Times declares: ‘‘Mr. Taft’s pronounce- 
ment is bound to intensify misgivings 
which many Americans have come to 
feel in the efficiency of their state courts 
and the system on which they are based. 
It would be mere flattery to pretend that 
judges at these tribunals have anything 
like the standing of our own judiciary. 
The great and growing lack of confidence 
in state courts, in their honesty and 
impartiality, as well as in their technical 
efficiency, is one of the most disquieting 
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phenomena observable in America today. 
What the United States needs more 
than anything else is a reformer of the 
Jeremy Bentham type, to restore com- 
mon sense to its codes and simplicity 
to the administration. The criminal 
procedure, especially, of America today 
is very much as ours was in the time of 
the Stuarts. It is hopelessly enmeshed 
in technicalities, and neglects justice 
and perspective to chase after impossible 
infallibility of form.” 





Miscellaneous 
The Common Law, by Mr. Justice 
Oliver W. Holmes, has been translated 
into German, by Dr. Rudolf Leonhard. 
The book was translated into Italian 
in 1890. 





The Carnegie Foundation for the 
Advancement of Teaching, at the request 
of the American Bar Association, is now 
engaged in making a thorough investi- 
gation of the law schools in the United 
States, as was done three years ago to 
so good effect in the case of medical 
schools. 





A psychologist has been appointed as 
probation officer in the Boston Muni- 
cipal Court. Dr. Victor Vance Ander- 
son, instructor and special student of 
psychology in Harvard University, and 
a member of the staff of the state 
Psychopathic Hospital, plans to make 
a thorough study of two or three cases 
at first, with a view to throwing light 
on the problem of criminal responsibility 
and most effective penal measures. 





The dedication of the Palace of Peace 
took place at The Hague on Aug. 28, 
in the presence of Queen Wilhelmina, 
and a distinguished gathering of dip- 
lomats and publicists. This building, 
erected by the Carnegie Foundation 


at acost of $1,500,000, said Abraham 
van Karnebeek, president of the Founda- 
tion, at the dedicatory ceremonies, ‘‘is 
first of all a palace of justice. But it 
was the idea of Mr. Carnegie that it 
should also be a symbol of peace, the 
first tangible outcome of international 
co-operation. Many countries have con- 
tributed to its completion. For in- 
stance Holland gave the site, and pro- 
vided the building with stained glass 
windows. Northern countries gave 
granite, others wood, marble, and other 
materials. This palace is to be the 
center of internationalism, the meeting 
place of peace congresses, conferences, 
and other activities in the cause of peace. 
In it there can be no room for hatred, 
for the plant of peace is a tender plant; 
it demands an atmosphere of tran- 
quillity, majesty and distinction.” 





The Governors of about three-fourths 
of the states met in conference on August 
26 at Colorado Springs, Colorado. Papers 
were read and addresses made on a num- 
ber of subjects for the most part not 
of special concern to lawyers. Governor 
O’Neal of Alabama made a _ notable 
address on “Distrust of State Legis- 
latures, — the Cause and the Remedy.” 
He urged that the powers of legislatures 
should be increased, rather than dimin- 
ished, and also said: ‘“The present salary 
in almost every legislature is utterly 
inadequate. It would be better for 
the state to invite free service from her 
citizens than to pay the miserable 
pittance she now offers. One of the 
strongest objections to our legislatures 
as now constituted is that the members 
represent only localities and are more 
concerned in promoting local legislation 
than in enacting necessary laws for the 
state at large. It would unquestionably 
elevate the tone of a state legislature 
if a certain proportion of its members 
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were elected from the state at large. 
The membership of our legislatures 
should also be decreased.”’ 


Obituary 


Brown, Henry Billings, LL.D., Asso- 
ciate Justice (retired) of the United 
States Supreme Court, died of heart 
disease at Bronxville, N. Y., while 
absent from his home in Washington, 
on Sept. 4, in his 78th year. Justice 
Brown was appointed to the United 
States Supreme Court in 1890 and served 
until May, 1906. Before this appoint- 
ment he served as deputy United States 
marshal, assistant United States district 
attorney and United States circuit 
judge in Detroit. He was born at 
South Lee, Mass., and was graduated 
from Yale in 1850. While he was 
serving on the bench of the Supreme 
Court his sight failed him and he was 
advised by one of the most eminent 
specialists of the country that he would 
be totally blind for the remainder of his 
life. For a time, however, he was able 
to perform his judicial duties, notwith- 
standing almost total impairment of 
his eyesight. Of late years the blindness 
which led to his retirement had become 
somewhat relieved, instead of growing 
worse. 

Evarts, Maxwell, general counsel for 
the Southern Pacific, and youngest son 
of the late United States Senator 
William M. Evarts, died at his home 
at Windsor, Vt., Oct. 7, aged 51. 

Fay, John C., who died at Washington, 
D. C., in September, practised chiefly 
in the Court of Claims, in which he tried 
many important cases. 

Gaynor, William J., Mayor of New 
York City since 1910, and Justice of the 
Supreme Court of New York from 1893 
to 1909, died of heart failure on Sept. 
10, en route to Europe on the White 
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Star liner Baltic. The New York Law 
Journal, in an appreciative editorial 
published in its issue of Sept. 22, thus 
spoke of his career as a judge: ‘His 
judicial work displayed originality of 
thought, acute powers of analysis, abso- 
lute courage of conviction, contempt for 
mere authority, and, lastly, the same 
pungency of style that since he has been 
mayor has made not only his official 
utterances but his ordinary correspon- 
dence notable.” 


Jackson, Alfred A., formerly presi- 
dent of the Wisconsin Bar Association, 
and more recently chairman of the 
state law examining board, died at 
Janesville, Wis., Aug. 31, aged 82. 


Rose, Uriah M., LL.D., president 
of the American Bar Association in 
1901 and 1902, and delegate to the 
Second Hague Peace Conference in 
1907, died at his home at Little Rock, 
Ark., Aug. 12, aged 79. Judge Rose 
was one of the most eminent jurists 
of the South. 

Stiness, John Henry, LL.D., formerly 
Chief Justice of Rhode Island, died in 
Providence Sept. 6, at the age of 73. 
He was elected to the Supreme Court 
in 1875 at the age of 34, and after a 
service of twenty-five years on the 
supreme bench was made Chief Justice 
in 1900. He retired in 1904. 

Von Bar, Ludwig, member of the 
Hague Permanent Court of Arbitration, 
and former president of the Institut de 
Droit International, hasdied in Germany. 
He was born in Hanover in 1835 and 
after teaching many years in the Uni- 
versity of Géttingen published his first 
book in 1859, ‘“‘Zur Lehre von Versuch 
und Teilnahme an Verbrechen”. The 
last twenty years of his life had been 
devoted to the reform of the German 
penal and civil code and to the cause of 
international arbitration. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





THE GREEN BAGQ’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 








Alabama Decatur 
also New Decatur 

E. W. GODBEY 

Post Office Block 
Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Also Los Angeles 
and New York City 
WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 


Bon — No. 306 Fleming Building, Phoenix, Arizona. 
o. 821 H. W. Hellman Building, Los Angeles, Calif. 
No 32 Nassau Street, New York City. 





Arizona Phenix 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas Harry Gottesfield 





England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 
References in the United States: Bank of New York 
United States Fidelity and Guaranty Company 
England: Union of Lane & Smith’s Bank 
Cables: ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: “Threefold London.” Western Union Code. 


Florida 





Tampa 
JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 
Georgia Atlanta 
A. A. & E. L. MEYER 
Corporation and General Practice 
1101-4 Atlanta National Bank Building 











Connecticut Stamford | Georgia Douglas 
CUMMINGS & LOCKWOOD J. W. QUINCEY 
Attorneys-at-Law Attorney-at-Law 
Stamford National Bank Building Union Bank Building 
Georgia Rome 


District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 

Real Estate Law 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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Georgia Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts _ 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Indiana 





Indianapolis 


HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 








William J. Henley John L. Baker 
Indiana Montpelier 
JOHN B. MASON 
Attorney-at-Law 
Iowa Shenandoah 


JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 


G. B. Jennings L. H. Mattox 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine Corporations a Specialty 
joseph Williamson Ernest L. McLean 








Maine Bangor 
CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 
Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


Fitchburg 





Massachusetts 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 








Michigan Detroit 
CLARK, LOCKWOOD, BRYANT 
& KLEIN 
1301-08 Ford Building 





Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 


Minnesota 





Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 





Mississippi Jackson 


R. H. & J. H. THOMPSON 
Thompson Building, 118 N. Congress Street 
Robert H. Thompson 

Missouri 


J. Harvey Thompson 


Kansas City 
NEW & KRAUTHOFF 


Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 








New York Buffalo 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





New York Rochester 
PLUMB & PLUMB 

Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 


Probate, Collections and General Practice 











North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 
Ohio Cleveland 
A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 


Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





It will be mutually helpful if THz Green BAG is mentioned when writing to advertisers. 








oit 


lis 


aw 


0 





The Green Bag— Select List vii 





SELECT LIST OF LAWYERS 








South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 


Knoxville 





Tennessee 
JAMES B. WRIGHT 


Corporation and General Practice 


East Tennessee National Bank Building 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 














RES <A DL ET TE 
DISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident anaes es —_ 
solicited. Highest references; best services. 
having clients who wish to — inventions ose in- 
vited to write for full particulars and information. 
WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 














2 5c—How to Obtain a Successful 


Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


AMERICAN | EGAL NEws 


737 Free Press Building, Detroit, Mich. 





West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 
Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 











Dignified Publicity 


THE “‘A. L. N.”? LAW LIST 


24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co.,W.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. Weare constantly revising our 
“List of Reliable Lawyers” and it may be that 


representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | EGAL NEwSs 


737 Free Press Bldg., Detroit, Mich. 
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